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An Introduction to American Law

by University of Pennsylvania

https://www.coursera.org/learn/american-law/supplement/Nn8tY/key-civil-procedure-terms

Civil Procedure

Civil procedure consists of the rules by which courts conduct civil trials. "Civil trials" concern the judicial resolution of
claims by one individual or group against another and are to be distinguished from "criminal trials," in which the state
prosecutes an individual for violation of criminal law. "Procedure” is to be distinguished from "substantive law" in that
substantive law defines the rights and duties of everyday conduct, such as in contract law or tort law. For more, click
here: http://www.law.cornell.edu/wex/civil_procedure.
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Federal Rules of Civil Procedure (FRCP)

These govern civil procedure in United States federal courts. The FRCP are promulgated by the United States
Supreme Court pursuant to the Rules Enabling Act. For more, click
here: http://en.wikipedia.org/wiki/Federal Rules_of Civil_Procedure.

e
0

2IAH 25 8- (FRCP)

Olzdisz 0l= o9& H&a2 QA 2XE #EE UL FRCP = Rules Enabling Act 0l [t2t Ol= CHal 201 2ok
SEELICL
Key Terms:

antitrust laws

Federal and state laws created to regulate trade and commerce by preventing unlawful restraints, price-fixing, and
monopolies. The laws are intended to promote healthy market competition and encourage the production of quality


https://www.coursera.org/learn/american-law/supplement/Nn8tY/key-civil-procedure-terms
http://www.law.cornell.edu/wex/civil_procedure
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goods and services at the lowest prices. The primary federal antitrust laws are the Sherman Act and the Clayton Act.
(http://www.nolo.com/) This was the subject matter of the famous Twombly decision discussed in the lecture.
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arbitration

An alternative dispute resolution method with one or more persons (private persons, not judges) hearing a dispute and
rendering a binding decision (as an alternative to going to court). An agreement to arbitrate disputes can be made
before or after a specific dispute arises. Since the parties can agree to the rules of arbitration (e.g., selecting qualified
arbitrators with knowledge of the issues), they can save costs as compared to litigation.
(http://www.law.cornell.edu/wex/arbitration).
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class action

A class action is a procedural device that permits one or more plaintiffs to file and prosecute a lawsuit on behalf of a
larger group, or "class." Put simply, the device allows courts to manage lawsuits that would otherwise be
unmanageable if each class member (individuals who have suffered the same wrong at the hands of the defendant)
were required to be joined in the lawsuit as a named plaintiff. For more, click

here: http://www.law.cornell.edu/wex/class_action.
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complaint

The pleading that starts a case. Essentially, a document that sets forth a jurisdictional basis for the court's power, the
plaintiff's cause of action, and a demand for judicial relief. For more, click
here: http://www.law.cornell.edu/wex/complaint.
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contract of adhesion

A standard form contract drafted by one party (usually a business with stronger bargaining power) and signed by the
weaker party (usually a consumer in need of goods or services), who must adhere to the contract and therefore does
not have the power to negotiate or modify the terms of the contract. For more, click

here: http://www.law.cornell.edu/wex/adhesion_contract_contract of adhesion.
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Federal Arbitration Act

A statute that protects the integrity of many arbitration agreements by making them binding and limiting the reasons for
which courts can review and set aside arbitration awards. (http://www.law.cornell.edu/wex/federal_arbitration_act)

A SHY
22 S o9 2HLs £ AEE 236t HRAO S HES HdEotd 2EE U= 0IKE
Netots 84

Rules Enabling Act

An act passed by Congress in 1934 that gave the Supreme Court the power to make rules of procedure and evidence
for federal courts as long as they did not "abridge, enlarge, or modify any substantive right.”
(http://www.law.cornell.edu/wex/rules_enabling_act_of 1934)
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pleading
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Pleading is the beginning stage of a lawsuit in which parties formally submit their claims and defenses. The plaintiff
submits a complaint stating the cause of action - the issue or issues in controversy. The defendant submits an answer
stating his or her defenses and denials. For more, click here: http://www.law.cornell.edu/wex/pleading

Et

_

0

Pleading 2 &&0| X&l2l =& HOUHE FA2=2 MEdte 2452 AR HAQLIL e d32 2H -
= —
- a—

=d0 A2 0l L= 2M -2 d=ots €2ANE MESLUL Td=s Ao 20 & A

NESHEIES

Supplemental Reading

"Lawsuit Chronology"

“Civil Cases: The Basics"

"How Class Action Lawsuits Work"

The Federal Rules of Civil Procedure (skim only)

Excerpt from Westlaw's Black Letter Law Outline: Civil Procedure

Civil Procedure-part-1

My name is Tobias Wolff. I'm a member of the faculty at the
University of Pennsylvania Law School. I'm standing here in
Silverman Hall, which is one of the grand old buildings of
Penn Law School. It is a classroom and was originally a part
of the reading room that was a component of the library in
the original building. And my specialty here on the Law
School faculty is the related issues of civil procedure and

complex litigation. And, I'm going to be talking a bit about
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http://www.law.cornell.edu/wex/pleading
http://litigation.findlaw.com/filing-a-lawsuit/what-to-expect-a-lawsuit-chronology.html
http://litigation.findlaw.com/filing-a-lawsuit/civil-cases-the-basics.html
http://money.howstuffworks.com/class-action-lawsuits.htm
http://www.law.cornell.edu/rules/frcp
http://lscontent.westlaw.com/images/content/ClermontCivProc.pdf
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the field of civil procedure, what civil procedure is, and
some of the major themes and issues and problems that the
fields of civil procedure and complex litigation are dealing
with in the United States today. So for starters, let's get
some definitions on the table. What is civil procedure?
Broadly speaking civil procedure has two components, civil
and procedure. Civil in this title describes the workings of
our judicial system that have to do with the resolution of
disputes between people, or sometimes between people
and government, that are not criminal in nature. Civil
disputes have to do with disputes over ownership of
property, injuries that you think you're entitled to be
compensated for, contracts that you want to get enforced,
so forth. That is a civil dispute. Procedure describes the
mechanisms by which we use our court system to resolve
disputes. And so the field of civil procedure, broadly
speaking, is a field that relates to the use of our court
systems to resolve civil disputes between people, To resolve
disputes over property, over contracts, over injuries. And the
mechanisms by which we resolve those disputes and the
ways in which our court system operates in the resolution of
those disputes. Now, the field of civil procedure
encompasses a very wide array of issues that have to do
with the power of courts, that have to do with the ways in
which people approach the resolution of their disputes, and
the power that is bound up with procedure. That is to say
the power that is bound up with these mechanism,
mechanisms that we use for the resolution of disputes. I'd
like to frame my discussion about civil procedure with a
quotation from a man by the name of Karl Llewellyn.
Llewelyn was a legal scholar, writing in the first part of the
20th century. And in 1929, he wrote a series of essays that
were designed for incoming law students and that were in,
intended to introduce law students to the fields of study
that they were about to be undertaking. And it was a set of
essays that were, a set of lectures that were published in a
book that was called the Bramble Bush. And when he was
talking about the field of procedure, he said the following.

You must learn to read your substantive courses, as it were

i}
rot
>
of
A
(@]
<
o
4
o
$0
rr
ki
fo
2k
>
o
>
4
o oz

a

o
rr rx Mo

40

C
AR A

>Q

L7k THHIZ ZSRREEN BIAF EAIOIE £ 7HR
A 9 BIAF R BXIE ULCE 0 HSe Civi

HyELCLOl AY HEE
Jb ObHl AR i MEOL AL Atolo] 7
L BIAR 2Ee A
UCHD 42t
oFgfLCh 1%
A Z5t7| 9

FL|CE 22

ro
0x

B
0%

=~

O:I:
B mlo o

jels
=

-
n
re
30
= >
0 & O 4o g [0 [O mr %=

ot rr
;
ST Llg

A
02
Ho
0
ne
fujo
r

L)
N
rr
0x
2

A

rlo
ro
> r-|[[ =
[> 02 o\
o

X

=

WX o
ro OB

0

r ot
i
or
)
Q

n
nz
>
rr 4
AT o
0.

oo
\d

o

el

0

ot
5 o2
I3
o

x
Ok
OE
—Ho
Ot
=

=
M
-

Rl
ot
|l
>+
Az o

rg
> Ir

> I

< 1o
rr

e

r

AH=2
HE

i
2 o
I
Ot
N
d0
of

IE n2 o
el
>.

S

ro

r

il

=

rx

=2

rot o

S
&l

—

>
[>
e
mo
>
oo
ely
rir
Pl
=2

o}
AT
0
vl
19
=2
=
rot
AT
0
0z
eld
=2
i}

Ot
N
40
ret
SN
0
-
M
n —
[
n
n
N
[
i
ot ro

Ar mjo mjo

e K
02
2

>
[>
ok
°
<
i}

Ok

=)
Al
I~
>
10

fr of o
=

o

o o orr rr

Ho
08
m
>
ro
>
>

il

09

rot

Mo min

e

o

o
4o > mo of
oo 1o

4
FI > O
o
Ho
1o

oY O

el
T rH oy Mo
o 9o

A Hror

jfl=! o

o 30 0
o
=2}

>

e
Y o

K
r
ie)

0

| M 0L [fF

H
ot
- 30
N
o
i)
Ot
N
-
oA
d

e
rrooo @ J® > nqr

o
Iul
Ral

y
I.

Ot
jn]
>
o
Of
rr -
=
]
-
af
K=}
4o
ke
$0
rir
r

rir
mjo
ro

Ot
2 1
e om
s &
R
u
=
Q
=
—
(]
=
@
<
=
o
u
rir
>
o
1o

BT
ob
=2
e
rot

tm
rhu
njo
-
0x
o

kJ

>

>
C
I oo

—
D
=
@
g [
mn 4o mp
el

=]

d
bt
F-‘.I-
=2
Ral
1> H

rlo
I[E
M
Jo
Ral
HU
>
N
o
>
-

yn

-

il
]
]
ek
©
N
(o]
i
=2
]
-
o
o

rn

]

1o

4>

Mk

mjo

Rl

>

3o

|0

= ]

I

wn rE

iy

0x o
L omo oz

L mjo

oY rk r N oh
St rMo 4z reQ
F-?ll-lm
o -
o=
o m K
— o Ot
mot
oy
£ o o
_rj_?Q?Q
[T
-
¥_|_
o
m':IE
~ Ly
3 F
I N
wv
>
oo
rr
-
2 K
> M

o % Mo
I
[l
T O
>
T
o
=
Of
rr
N
lo

F 2l (Karl Llewellyn)2 EA 3 XA 7= 2X7F A

HZ 0 Algst A0 22 ADJA/YSLIC 0|72

DA @l EAZL g B A

20 M|7| =gtolle EXF A

MX|0f 22| ot HY AAH (M= HEY A|AH) LY
X a1

of M Etefet EXot T

.|




& (FPRI for NeoHan)

http://neohan.org

through the spectacles of the procedure. Because what
substantive law says should be means nothing, except in
terms of what procedure says you can make real. Now, Karl
Llewellyn was writing at a time when the issue of procedure
and procedural reform was really quite urgent. The
procedures in our civil court systems in the United States
have not always functioned particularly well. And the early
part of the 20th century was a time when procedures were
extraordinarily varied around the country and even varied
within our federal court system, which is our national court
system. And there were a lot of very active and elevated
conversations [COUGH] around the country about
procedural form, reform and what procedural reform might
look like. And Llewellyn was specifically writing at a time
when procedure was in danger of actively frustrating the
ability of litigants to prevail on their claims or to, to bring
their claims forward in an effective and meaningful fashion.
And in particular he lived and taught in New York at the
time, and New York had a really messed up set of

procedures in their state courts.
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And for a series of historical reasons at this point in time,
the federal courts looked to what state courts would do in
deciding what procedures they would use in many of their
cases. So we have, in the United States, two parallel court
systems, a federal court system and court systems in each
of the 50 states, and these are formally separate systems.
And they're allowed to use different procedures and have
many different policies surrounding the resolution of civil
disputes. And for a series of historical reasons in the early
part of the 20th century and before, the federal courts in
many respects didn't have their own procedures, they
looked to what the states did. And at the time that
Llewellyn wrote that quote, state procedures were a mess.
And as a consequence a lot of federal procedures were a
mess as well. And so conversations about procedural reform
in the first 30, 35 years of the 20th century were both
conversations about what a sensible procedure system

might look like. But they were also conversations about
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whether it would make sense to have a single uniform set of
procedures in the federal courts. And largely as a
consequence of the negative history, the negative
experiences that lawyers and judges had with the existing
procedural system, in 1934 Congress passed this very
important statute, the Rules Enabling Act of 1934. And the
Rules Enabling Act was the very first time that Congress had
provided for a single, uniform set of civil procedures to
resolve civil disputes in our federal courts. And several years
following the enactment of this statute, rule makers carried
into effect, they brought into being, the very first set of
general purpose, uniform procedural rules for the federal
court. What are often described as the Federal Rules of Civil
Procedure. So, understanding how civil procedure works in
the United States is importantly in part, about
understanding how both the origins of our federal
procedural system and how procedures work in the federal
courts. because federal courts are very important, place
where civil disputes get litigated. And also the way that our
federal courts resolve civil disputes winds up providing a
model, winds up providing a lot of guidance how many,
many states adjudicate civil disputes as well. So, in
understanding civil procedure in the United States it's
important to understand the federal system of civil
procedure. And in particular, it's important to understand
three basic principles, which are going to be the focus of
much of my discussion here today about the American
procedural system. The first basic principle involves a term
called transsubstantivity. It's what you might think of as a
philosophical principle that underlies the federal rules of
civil procedure, and that has really served to shape, to a
signifi, to a significant extent, the way that we think about
how a procedural system ought to operate within the
American justice system. The second basic principle is the
relationship between quote, unquote, procedure and quote,
unquote, substance. For a lot of people, particularly before
you get to law school, if you hear a term like civil
procedure, you think, oh that's going to be the really dry,
boring stuff. And that's not remotely true at all. And this
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boundary between what we label procedure and what we
label substance, it's a really important issue. And figuring
out what it means to distinguish between procedure and
substance actually winds up being one of the key issues in
the administration of a civil justice system. And I'll say a few
words about that. The third issue that I'm going to discuss
has to do with efforts that are increasingly important in the
21st century for litigants, and in particular for powerful
defendants like corporate defendants, to try to bargain their
way out of the civil procedure system. And to use a
mechanism called arbitration under the auspices of a very
powerful federal statute called the Federal Arbitration Act to
find ways to bargain their way around our civil justice
system. So the three basic principles that we'll talk about in,
in figuring out how exactly our civil justice system works are,
number one, this philosophical issue of transsubstantivity.
Number two this sort of practical concern about the
distinction between procedure and substance, and what that
And third, a

development. A recent development of great practical

distinction is meant to capture. recent
significance, of efforts of people and particularly defendants
to bargain their way around our civil justice system, and

what some of the implications are for some of those efforts.
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So, let's start our conversation about this first issue of
transsubstantivity. As | mentioned, when the federal rules of
civil procedure were brought into existence, procedure had
been a mess. Procedure had been a messin the federal
courts and it was a mess in the state courts as well. And
one of the goals of the enactment ofthis statute, the Rules
Enabling Act, and the, the bringing into being of
thesefederal rules of civil procedure, one of the goals wasto
clean up that mess. And to create a set of mechanisms
bywhich people could bring their civil cases into court, that
would be relativelyuniform and relatively predictable. And
the principle oftranssubstantivity was one of the tools by
which that goal wassought to be carried into effect. And this
is a principle that hastwo concepts bound up in it. You
might think of them asvertical transsubstantivity and
horizontal transsubstantivity. These are big fancy terms, but
they're really meant to capturesome very simple ideas. First
of all, this, this idea of verticaltranssubstantivity is basically
an idea that says that procedures willoperate in the same
basic way. That is to say, the same procedureswill apply
whether a lawsuit is a big complicated lawsuit ora small,
relatively simple lawsuit. And we have one set of procedures.
A very fully realized and,and all the bells and whistles
system of procedure, that applyregardless of whether you
bring a big, expensive, complicated case into federalcourt or
a relatively simple and relatively low-stakescase into federal
court. Now why might this matter? Well, it matters because
the,all the bells and whistles version of the federal rules of
civil procedurecan sometimes be moderately expensive. And
one of the facts aboutthe federal procedural system, which
has gotten some attention recently,is that the, the
completeness of it. The fact that it makes somany tools
available for discovery, for learning informationfrom the
other side and getting them to turninformation over to you.
For motion practice, for filing formal motions with the
courtin which you ask the court for various different kinds

of relief atvarious stages of the litigation process. It has a
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fully realized system ofprocedure, which when it is utilized
in, in, to its fullest extent, can be a relatively expensiveway
of resolving disputes. And so the transsubstantivity
principlein this vertical orientation has held for the last 80
years or so,that our federal procedure system ought to work
the same way for big cases asit does for small stakes cases.
Now, there's a lot of benefitsthat comes from that idea of
vertical transsubstantivity. But also potentially some costs as
well. There's at least the possibility thatsmaller cases might
get priced out of the federal courts in various ways. And so
one conversation abouttranssubstantivity has to do with the
affordability of litigation. That is to say, whether peoplewill
have access to justice and whether one unintended
consequence ofcreating this fully realized system of
procedure that is uniform in all of itsapplications, is the
possibility that certain types of cases might wind upgetting
priced out of the federal courts. This is a useful issue to
start withbecause it focuses us on the relationship between
a procedural system andthe viability of enforcing a claim,
right? The cost associated with for,enforcing a claim. That's
an issue that we're going totalk about a fair amount in
relation to the second and third issues that weput on the

table just a moment ago.
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So, that's this concept ofvertical transsubstantivity. There's
also an idea of what I'licall horizontal transsubstantivit. And
here,this is a description of the way that procedure operates
indifferent types of cases. That is to say, different cases that
are governed bydifferent substantive legal principles. And
one of the core concepts one of thecore philosophical
principles according to which our proceduresystem has
operated for in, its entire lifetime,is that procedures should
not vary depending upon the type of claimthat you're
seeking to prosecute. Procedures should not vary depending
uponthe substance of the claim that you've brought
forward. So, if you're bringing an anti-trustclaim, if you're
bringing a securities law claim, if you're bringing a civilrights
claim, if you're bringing a personal injury claim, veryyvery
different substantive law claims. Claiming very different

kinds of injuries. They all use the federal rules ofcivil
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procedure if they're brought in the federal courts, andit's
the same set of federal rules for all of these different types
of claims. And at least in theory, the federal rules will
operate in the samefashion according, without regard to
what type of substantive claim it isthat a litigant has
brought forward. Now, that may sound likea fairly sensible
and straightforward proposition,and indeed, in a lot of ways,
this idea of horizontal transsubstantivityhas in fact been a
very important unifying feature of the civilprocedure system
in the federal courts. But there are times when it can also
causeproblems or at least cause some confusion. And
there's a recent case that | want totalk about, that helps to
illustrate some of the problems and confusion that thisidea
of transsubstantivity can introduce. It's a case calledBell
Atlantic versus Twombly. Bell Atlantic versus Twomblywas an
anti-trust case. And it was a case specifically thatdeals with
pleadings standards. Now pleadings standards,pleadings is a
description of the very, very first stage of a lawsuitwhere
you initiate the lawsuit by filing a complaint with the court.
And when you're a plaintiff when you'resomebody who
thinks you've been injured and you want to start a lawsuit,
youdraft this document called a complaint. And because
you're rightat the outset of a lawsuit, you don't have any
evidence, necessarily. You don't necessarily have any
testimonyor any documents from the other side. All you can
put in a complaintis allegations, right? | allege that the
followingthings happened. A complaint is basically a
promise for what it is that you thinkyou'll be able to
prove. What it is that you're offering toprove if you're given
an opportunity to have a lawsuit and develop evidence. It
contains allegations that are supposedto show why you
would be entitled to relief from the court, if you're able to
prove the thingsthat you say happened to you. So, the
question of what youhave to put into a complaint in order
to get into court, right? What is the threshold requirement
forinitiating the very powerful processes of a lawsuitis a
matter of great concern and we refer to that question as the
standardof pleading that you have to satisfy. So, Bell Atlantic

vs Twombly was a casethat involved pleading standards.
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It involved a dispute overwhether a complaint that had
been filed by an anti-trustplaintiff was an adequate
complaint. Whether it met the standard for getting this anti-
trustplaintiff into federal court. So, in the Bell Atlantic versus
Twomblycase, the Supreme Court wound up deciding that
the complaint that the plaintiffhad filed in that case was
inadequate, that it failed to satisfythe pleading standard
required to allow the plaintiff to initiate thelitigation process
to have a day in court. And specifically, what the court
wound updeciding was that a very specific issue of anti-
trust law. That is, how, what it is that you have to
demonstrateto establish a conspiracy in anti-trust. What it is
that you have to show,in order to establish that there has
been a conspiracy to violatethe anti-trust statute. That
aspect of the complaintwas insufficient and the plaintiff had
not alleged enoughfacts to make it, in the court's words,
plausible that there was a conspiracyto violate the anti-trust
laws. Now, this was an issue inthe field of anti-trust, that
had a particulara particular substantive context. Anti-trust
policy is very concernedabout fostering competition, and
nonetheless,policing abuses of market power. And so the
doctrines around conspiracyin the anti-trust laws seek to
draw or to strike a very careful balance betweenthe desire
to foster competition, but to prevent certain kindsof abuses
of market power. And what the court had to say inthe Bell
Atlantic versus Twombly case, about why the complaint in
thatcase was inadequate, were geared, to a very significant
extent, to theseparticular substantive policy judgements that
our anti-trust laws makeabout balancing the fostering of
vigorous competition withpreventing abuses of market
power. So, that was Bell Atlantic versus Twombly. And after
Bell Atlantic was decided,there was a question. And the
question was, is this a casethat establishes a pleading
standard, a heightened pleading standard,across the board
for all kinds of lawsuits,no matter what the substantive
context? Or, is it a case that was reallyabout pleading and
anti-trust cases? Is, is it really a casethat was specific to this
concern about the substantive policyunderlying the anti-

trust statute and how conspiracy operatesthe anti-trust
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statute? In a series of cases, two cases followingthe
Supreme Court's Bell Atlantic versus Twombly decision, the
Supreme Courtanswered that question by invoking this
principle of transsubstantivity, andsaying that in fact, what
Bell Atlantic represented was a ratcheting up ofthe pleading
standard across the board. This is a procedural issue. And
what we say about procedurein one context applies in all
the other contexts as well. And so,in a pair of cases
involving civil rights claims improper imprisonment

claims,discrimination claims, that kind of claim.

ot

= ot &o At oA

The court took these stronger and more demanding
statements that ithad made about pleading in the very
specific context of a conspiracyto violate the anti-trust
statute. It applied the same procedural doctrineto these civil
rights cases, and wound up shutting several litigants,
orpotentially shutting several litigants, out of court because
of what it viewed,what the court viewed, as the implausible
nature of their allegations atthe very outset of the lawsuit.
And this is a very consequentialprocedural holding because
the pleading standards not onlydetermine whether you're
going to be able to get into court in the first placebut if
your complaint gets dismissed because you have failed
tosatisfy the pleading standards and you can't rehabilitate
your complaint in asufficient fashion, that's your one shot.
You get one shot to file a complaint ona given claim in the
civil  court system. And so ratcheting wup the
pleadingstandard means that, potentially, litigants are going
to be shut out ofcourt and shut of court permanently. And
this principle oftranssubstantivity winds up producing this
very consequential result. Now, there are both good and
bad aspectsto this principle of transsubstantivity. The virtue
of this principle is thatwe want our procedure system to be
predictable. We want it to be the case that whenthe courts
talk about procedure doctrines in one type of lawsuit, that
we cantake what they say, we can take the, the holdings and
the principles thatthey articulate in those cases, and
predictably apply them to othertypes of cases as well, right?
There is value to that kind ofuniformity and predictability.

The danger is that the linebetween procedure and
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substance is not always quite so sharp. And if we have a
proceduralholding in one particular type of case that really
seems powerfully tiedto the substantive law in that case,
then is it always clear that thisprinciple of transsubstantivity
should mean that it should apply to allkinds of other cases
as well? The idea of transsubstantivity,that is, depends upon
a fairly robust understanding of the distinctionbetween
And Bell Atlantic

Twomblyis one case that illustrates that, perhaps sometimes,

substance and procedure. versus
that assumption thatthere is this sharp distinction between
procedure and substance,is not always a good assumption.
And that

doctrinaire

applyingtranssubstantivity in such a, a, a

fashion can sometimesproduce negative
consequences. That illustration of transsubstantivityin this
relationship to this substance procedure distinctionwill
provide a great bridge into our next discussion of the
second principle,which is, in fact, this distinctionbetween

procedure and substance.
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modify substantive rights. So right there in the text of the
statute is an apparent requirement that we draw distinction
between substance and procedure. And broadly speaking,
that's a distinction that would seem to make a fair amount
of sense. Substantive questions are the questions that we
might think of as having greater social policy implications,
being the types of questions that legislators and other types
of account, politically accountable figures, ought to be
responsible for carrying into effect. Procedural questions are
the types of questions that are generally involved in the
administration of a civil justice system. And drawing a
distinction between the types of questions that legislature
should address and the types of questions that rulemakers
should address seems quite sensible. And that is, at base,
what this substance procedure distinction is meant to
capture. But it's not always quite so easy to draw that
distinction. Or at least, to draw it in a way that makes a lot
of sense. And after 75 years of practice under the Federal
Rules of Civil Procedure, we have learned that, in fact, it's
not always quite so easy to draw a sharp line between
matters of procedure and matters of substance. As one
example, the pleading standard cases that | mentioned from
the previous section. Those are cases in which a procedural
issue. Speaks in a very direct fashion to whether people are
going to be able to get into court at all. That would seem
to have some pretty significant, maybe even quote, unquote
substantive implications to it. And so figuring out when it is
that we can draw a distinction between substance and
procedure that is satisfying is a continuing issue that gets
addressed by scholars and by courts in the administration of
our civil justice system. So, the example that | want to
discuss to illustrate this proposition more fully, is the
example of class actions. Class actions are one of the most
powerful, procedural mechanisms in the modern civil justice
system. In the federal system, they are governed by a rule
that gets discussed a lot, Federal Rule's 23 in our civil
procedure system. And, the modern version of Federal Rule
23 was brought into being just about 50 years ago in 1966.

And, Rule 23 authorizes a representative lawsuit, a class
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action in which one or several individuals come into court
with their lawyers, and they say, we've been injured in the
following way, a contract has been violated our financial
interests have be affected. We've been injured in some
fashion, but not only have we been injured, a whole lot of
other people have been injured as well. A whole lot of other
people who are similarly situated to us have been injured in
very much the same way. And when litigants come into
court and invoke Rule 23 and seek to initiate a class action,
what they say is, we don't want to just litigate our claims.
We want to litigate the claims of everybody who's been hurt
in the ways that we've been hurt. This is a remarkable
proposition if you think about it. Right? A couple of litigants
come in with their lawyers, and often it's the lawyers who
really play a much more powerful role in, in guiding the
course of these proceedings. And they say, we want to
litigate a set of claims on behalf of a whole bunch of people
whom we've never met, who we have no relationship with.
But whom we think we would be adequate representatives
for to adjudicate or to litigate their claims that are just like
the claims of the particular people who come in, into court
to initiate the proceeding. And the circumstances under
which a class action is permissible, the circumstances under
which a court will allow a lawsuit to proceed as a class
action is an issue of major importance in the civil justice

system of the United States today.
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Among other things, as you can well imagine, if a
defendant, let's say for example a corporate defendant,
faces the claims of one or a couple or a small handful of
injured individuals, then their exposure. Right? The overall
amount they might have to pay in response to these law
suits is liable to be relatively modest. But if one or a couple
or a handful of individuals can come into court and litigate
everybody's claims, litigate the claims of a whole class of
people who they say have been injured, suddenly the
corporation exposure, the corporation's potential damages
that they have to pay, is enormously magnified and it
becomes a very very high stakes lawsuit. Class actions serve

very important functions, in that they can enable claims that

pael
H
inl
|.|-|
on
r>
o
0z
0z
mot
Pl
=t

I
i=|
k=l
ro
o
N

n fr

El

l

o

o

O

A

rr

02 o
m

on

£

e
Ot

o
ujn
10
ol
o
=2

Ot
[
gu*ﬂ-b

rok

>

2 o

b a2
>

oo o H

op>
=2

)
L)
~
=)
T

=t
12
rlo
0X
='2

rr op
[Sa R}
|0
Hu
1
njo
+
30
>
o
]
il
-

IR
ret
4n
o
ot

r
b 2
of 0%
1
10
=
ro
o
IE
o
=)

>
N
Ral
mWr rin
els
o
Ot
rr
o B T
- kal
T o
k>
els
11}
ot
-
sl
fot
fim}
H
ot 19 2 o0 @ ot ox mft rob o

o
mn o

ol 4n o2 & rg 2= me 4o
ot
2
o
rin
>
n
1o

or M2t
+>

<
to
]
Ol
lo 1O
Rl
Ral
N
>
2

Jo
ofd
fo
rot
| >
m
o
1]
>
>
o
il
-
n
A
_'I'_I
k>
of
rlo
ko)

H
I[E
[H0
=2
>
rr re
Y
mjo
=
E
N 0
ﬁ
=c>=|.
@ b
of>
mjo
N
I}
_Ql»

A & Aol

$F% St |__| |:|-.

= =

M
0
mjo
o 3
olr
=2
Ot

o
(@]
(@]
o1}
fe)
>
om
mn
o
b4e)

[l
)
o

00,




& (FPRI for NeoHan)

http://neohan.org

nobody would otherwise be able to afford to litigate, to get
adjudicated by the court. So if you've got one hundred
thousand people. Each one of whom has been injured to
the tune of $50, let's say because of an improper billing
practice from their cable company or from their cellphone
company, no one person is going to be able to litigate a
$50 claim in all likelihood. But, if it's possible for a couple of
people to come into court, represented by lawyers who are
going to bring those claims on behalf of everybody, then
suddenly 100,000 people with $50 claims becomes a
$5,000,000 lawsuit, and that's a lawsuit that's worth
litigating. So class actions can have the effect of allowing
claims to get enforced that wouldn't otherwise be enforced
at all. But the flip side is that class actions have the
potential to create a lot of pressure, maybe even improper
pressure on defendants to settle lawsuits in order to avoid
what might be crippling exposure. And there's all kinds of
other reasons why class action lawsuits have to be
monitored very carefully, because they can be misused or
even abused in various ways. Okay. So, in New York state,
there are a series of provisions in their state court systems,
and in their state legal framework that address class actions.
And in particular, New York brought in to being its own
version of the class action, the modern class action. Several
years after the federal version was brought into being. But
when the lawmakers in New York created their class action
system, they took a look at their laws and they said, you
know, we have some statutes in New York where we have
penalty provisions, we have statutory damages. We, we
make certain kinds of remedies available to people on the
assumption that they should get paid, not necessarily based
upon how much they've actually been injured. But, they
should get paid a, a fixed amount, which might be a larger
amount than the actual injury that they've suffered in order
to create a mechanism by which people, individual people,
can actually bring these lawsuits. Or in order to create
disincentives for certain kinds of defendants to engage in
bad behavior. And we think these are great. We think these

make a lot of sense in our laws. But if you can have a class
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action in a case involving statutory or penalty damages,
then suddenly you're going to be magnifying the effects of
these penalties totally out of proportion with what they
were intended to do when they were first enacted. Or at
least there's a danger that that could happen. And so we in

New York are going to create class actions,

we think class actions are a great idea.

But we're going to create a separate provision of law that
says, if you're dealing with a statute that confers penalty
damages or statutory damages, where there's this danger
that a class action could magnify the liability out of all
proportion. Then no class actions, unless the actual statute
that creates the penalty or the statutory damages authorizes
class actions. In other words, we're going to say if we've
created statutory or penalty damages, these types of
damages that are really geared towards individual
enforcement and could be misused or, or at least create bad
consequences if they're the subject of a class action, you
can't have a class action for that kind of substantive law
dispute. Unless we specifically say in the statute itself that
you can have a class action. So that's how New York geared
its class action system in the state courts. Now, in a lawsuit
that recently came before the Supreme Court, in a case
called Shady Grove versus Allstate Insurance, a question
arose. And the question was this. Let's say that you're
bringing a lawsuit under New York State law. And let's say
that you're bringing that lawsuit to enforce one of these
penalty provisions or one of these statutory damages
provisions. But instead of bringing it in the New York State
courts, let's say you bring it in federal court. In many ways,
the court systems in our country, the federal courts and the
state courts, operate in parallel with each other. And there
are many types of lawsuits, not all, but many types of
lawsuits that could be brought either in the federal courts
or in the state courts, and this was potentially one of them.
And so the plaintiffs took a look at New York state law, and
they said, well, Gee, we can't have a class action in New York

state court, because New York statutes make it very clear
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that this is the type of penalty case where a class action is
not appropriate. But let's just bring our lawsuit in federal
court. And we can invoke Rule 23. And we can have a class
action. Rule 23 doesn't have any of these limitations that
New York's provisions have. And we can have our class
action in federal court. And so the question | presented to
the Supreme Court of the United States, is that possible? Is
it possible to bring a lawsuit in federal court based on a
New York claim, where you wouldn't be able to have a class
action in the courts of New York, but you can have a class
action in federal court, simply by pointing to this provision,
Rule 23? And the case went up to the Supreme Court, and
in a very fractured five to four in some places, six to three in
other places, decision, the court said yes. And the court
said, in fact, that Rule 23, because it was just a matter of
quote, unquote procedure, controls the issue of class action
in the federal courts for all purposes and trumps, or, or
supersedes, any contrary law in the state of New York. And
in particular, in response to the argument from the
defendant in that case which was this insurance company, in
response to the argument that there are these serious
substantive implications to having a class action according
to this New York Statue, where you couldn't have it in the
course of New York, and where it looks like New York law
says that a class action shouldn't happen. What the
Supreme Vourt said was, but nonetheless, we have decided
that class actions are a matter of quote, unquote, procedure.
And that procedural questions are governed by the Federal
Rules of Civil Procedure. And any consequences that it
might impose upon the policies of New York to allow a class
action in this kind of case are merely incidental
consequences that don't change the character of this
question as a quote, unquote procedural question. Now this

is a very controversial opinion.
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And it's an opinion that really highlights what could be at
stake, when you draw this distinction between quotes
procedure and quote substance in such sharp and rigid
terms, class actions are the biggest and most important or

one of the biggest and most important things going on in
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our procedural system today. And in the New York case in
particular, the result of this decision by the Court was to
take what was essentially a $500 lawsuit by an individual
and turn it into a $5 million lawsuit on behalf of an entire
class. How can that not have some kind of substantive
implications? Good question. But if it does have substantive
implications, then does that mean that class actions in the
federal court are always problematic or always somehow
invalid, because, after all, the Federal rules of Civil Procedure
are, are only supposed to deal with procedure questions
and are not supposed to deal with questions of substance. If
class actions have substantive implications in, in every case,
then maybe class actions are invalid across the board under
the Rules Enabling Act of 1934. This was the vexing
question that the Court was presented with in this Shady
Grove versus Allstate Insurance case. And in that case, they
wound up adopting a relatively formalistic, in a fairly rigid
way of defining this distinction between procedure and
substance. And they allowed a class action to happen in the
federal courts that couldn't have happened under the courts
of, in the courts of New York and under the laws under New
York. And so following this Shady Grove decision, the law
today is that you can have a class action in the federal
courts in a type of claim where you can't have a class action
in the State courts of New York. And the reason for that
somewhat surprising result is this sharp distinction that the
Court has felt the need to draw between questions of
quote, unquote substance and questions of quote, unquote
procedure. So, there are two lessons | want to focus on we
can, | think take away from this particular grappling with the
substance versus procedure distinction. The first is that it's a
distinction that we can't avoid grappling with. The Rules
Enabling Act of 1934, that statute that carries into effect the
federal rules of civil procedure, in its very text draws this
distinction between procedure and substance. We have to
draw this distinction. But it is a very difficult distinction to
administer in particular cases. And part of what the Shady
Grove decision illustrates is that a lot can be at stake, and if

we approach this question with too much formalism, with
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too much rigidity, it can produce answers that don't seem to
make a lot of sense on the ground. The second lesson goes
back to this First Principle of Transsubstantivity. The idea
that the rules are supposed to operate irrespective of the
underlying substantive law, transsubstantivity, right, invites
us | think to give more formalistic and more rigid answers
to this question of procedure versus substance. Because if
you think about it, one alternative in the Shady Grove case
would have been to say that the type of statute involved in
the New York case is one that needs to be treated
differently in a federal class action than other types of
statutes might be treated in different types of lawsuits. That
might have produced a sensible result. But its intention with
this transubsitivity principle, the procedure is not supposed
to vary, depending upon the underlying substance of the
legal dispute before the court. And so administering this
distinction between substance and procedure is necessary
and unavoidable, but also very difficult. And operates in
some tension with this important, but, but sometimes
excessively applied, principle of transsubstantivity, which
says the procedure is supposed to operate in the same way,
no matter what the underlying law. If procedure is supposed
to operate in the same way, no matter what the underlying
law, that encourages more formalistic or rigid answers to
this substance procedure distinction. And we've seen that

dynamic play out many times.
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Arbitration is a mechanism by which litigants can choose to
have their disputes resolved, not in our court systems, but
before a private decision maker. Arbitrators are men and
women who are paid professionals, whose job it is to
resolve disputes that would otherwise be heard in the court
system, but whom the litigants decide to hire to resolve
their dispute instead. Now why might a litigant want to
have a case heard before an arbitrator instead of before a
court? Well broadly speaking, arbitrators are sometimes less
formal. There is the possibility that arbitration might be less
expensive than a lawsuit. Arbitration can produce a quicker
result sometimes. Arbitration carries the promise, at least, of
being more final because the opportunities to appeal an
arbitration decision are fewer. And so litigants will often get
a dispute that will be completely over at a, at a, a sooner
point in the process from, from an arbitrator than would be
true from a civil court system. There are many reasons why,
historically, arbitration has been an option that some
litigants have wanted to pursue. And in the United States,
there's a federal statute, the Federal Arbitration Act, which
was enacted in 1925, which grants a favored status to
arbitration. And in particular, what this federal statute says,
is that if people sign a contract in which they agree that if a
dispute arises between them, then they're going to arbitrate
that dispute instead of litigating it in the courts. Then that
contract has to be enforceable and courts are not allowed
to set aside that contract simply because they're hostile
towards the idea of arbitration. That they don't like the idea
of arbitration. Okay. So in recent years, the practice of
arbitration has wound up being a major focus of attention
among courts and commentators for a very specific reason,
which is, the capacity of arbitration to wind up not just
being an alternative venue or an alternative mechanism for
disputes to be resolved. But also the capacity of arbitration
to displace some of the more powerful features of our
procedure system. And indeed, in recent years, the Supreme

Court has decided a series of cases that have given
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defendants, and in particular corporate defendants, who are
the ones who usually draft contracts, a lot of powerful tools
for shielding themselves from certain types of civil lawsuits,
and certain types of powerful civil procedure tools that
might be available in the federal courts. This is actually one
of the major issues that is getting discussed in the field of
civil procedure and dispute resolution today. And it's worth
taking a moment to spell out exactly what is at stake here.
A lot of the attention on arbitration, in the last several years,
has focused on class actions, and the ways in which
arbitration can be used to prevent plaintiffs from bringing
class actions in certain types of cases. Class actions, that
powerful tool that we discussed in the previous section, are
this mechanism by which lots and lots of claims that might
not be affordable to bring on an individual basis, can be
collected together and brought on a representative basis, all
at once, in front of a court. So let's, imagine that we have a
series of potential claimants, a class of potential claimants,
all of whom have signed a similar contract. It could be a
contract with a credit card company. It could be a contract

with a cell phone company.
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And they think that they have a potential claim. Let's say
that the company, in drafting its contract, has included an
arbitration clause. A clause which says, if you have a dispute
with this company, then you agree that you're going to
resolve that dispute through arbitration, rather than by
bringing a lawsuit. So, let's then imagine that somebody
believes that they've been injured and they believe that the
entire class of people had been injured. The company has
engaged in an improper billing practice and it's engaged in
that improper practice with respect to everybody who gets
a certain service from that company, right? Classic case
where the plaintiff might come into court and say, I'd like to
represent not just myself but an entire class of people who
have been harmed. If the company has put an arbitration
clause into its contract, then the company can respond by
saying, you're not allowed to bring that case in a court. You
have to bring that court before an arbitrator. So, a situation

like this would present two questions. First of all, can the
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defendant really force this case to be heard in front of an
arbitrator instead of in front of a court? Can the arbitration
clause really be enforced? And more to the point, are there
any limits on the ability of the drafter of that arbitration
clause to compel its enforcement. The second question is,
let's say the case is heard in front of an arbitrator. Can it be
heard as a class, nonetheless? Is there such a thing as class
arbitration? And what are the circumstances under which
there might be a class proceeding in front of an arbitrator,
instead of a class proceeding in front of a court? In a series
of decisions over the last ten years or so, the Supreme
Court has addressed these questions. And it has addressed
these questions in a way that severely limits the ability of
plaintiffs to bring class action proceedings. And in particular,
it gives defendants and the people who draft contracts,
mostly corporate actors who provide services or perhaps
even who employ a lot of people. It gives a lot of tools to
those types of defendants to shield themselves from certain
types of class or, or mass adjudication. In particular, let's talk
about two cases that the supreme court has decided, that
addressed this question of the ability of defendants, and in
particular corporate actors, to use arbitration clauses to
shield themselves from certain kinds of class actions or mass
disputes. One of them is called AT&T Mobility versus
Concepcion and it was decided in 2011. And the second is
called American Express versus lItalian Colors Restaurant,
which was decided in 2013. Both of these were cases in
which the corporate defendant had drafted a contract. In
the case of AT&T Mobility, it was a contract for cell phone
services that was drafted for the company's customers. In
the case of American Express, it was a merchant agreement
that American Express entered into with certain merchants,
like restaurants for example, that specified the terms on
which those restaurants could accept American Express
cards by way of payment. And in both of these contracts,
the company included an arbitration clause, that said that
this lawsuit had to be litigated if at all, as an arbitration

rather than as a lawsuit.
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prevent class actions. And the arbitration clause not only
said, this case has to be arbitrated, but the arbitration clause
also said, no class-wide arbitration. And in the case of At&T
Mobility versus Concepcion, there were some provisions in
the contract that sought to make it easier for individuals to
bring individual arbitrations. But that made it clear that
class-wide arbitrations were not permitted. In Italian Colors,
there were provisions that not only made it clear that a class
action wouldn't be possible, but there were also provisions
that prevented merchants from banding together on a more
individual basis, and seeking to pool their resources, and
make it more affordable for them collectively to bring a
lawsuit asserting what was, in that case, anti-trust claims,
federal anti-trust claims against American Express. Both of
these lawsuits went up to the Supreme Court, on the
question of whether these arbitration clauses could be
enforced. And in both cases, the argument was not just a
sort of abstract question about the enforceability of the
arbitration clause, but they were questions specifically about
what the practical impact of the arbitration clause would be,
on the ability of people to assert their claims. So in AT&T
versus Concepcion, the question was whether in the
absence of a class action, there was going to be any real
enforcement under state law against what the plaintiffs
asserted was an improper billing practice on the part of
AT&T Mobility. And in the Italian Colors case, the question
was whether there would be any affordable mechanism at
all for these individual merchants to assert their anti-trust
claims. To assert that American Express was misusing its
market power in some way, in defining the terms that it
extracted from merchants, this was the allegation in their, in
their payment relationships. And there were very good
arguments to the effect, in both of these cases, that if the
arbitration clause was enforced on its terms, that the
practical consequence would be that there either would be
very few claims brought, in the AT&T case, or there might
be no claims at all brought, in the Italian Colors case,
because it simply would not be affordable for individuals to

assert these claims on their own. And in both cases, the
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law. Federal law in this case being the Federal Arbitration
Act. And the court said, specifically, that even if the
enforcement of an arbitration clause under this federal

statute might mean that certain claims might quote,

http://neohan.org
Supreme Court held that under this very powerful statute,
or the statute at least that it's interpreted in very powerful
ways, the Federal Arbitration Act, that the arbitration clauses
had to be enforced. That the corporate defendants could
draft these clauses, which it would offer to people as what's
often called a contract of adhesion. That is to say, these are
the terms on which we're willing to do business with you.
We're not going to negotiate these contract terms. And | S2/=0] AY ZAHZS MK A2 AYLICH HSH
you've probably signed half a dozen contracts of adhesion | &2 ME o 22 220 oY 3
in the past couple of weeks, if you've made reservations | & &9 4 79| AHL42 HAMS ALLICL 2|7t
online, if you've signed up for a gym membership. All of | &0t 22t 2 ZESIALL &XE =
these everyday activities that we engage in, that involve | A0 ML= {1 22 L4FHO 252
clicking online or checking a box or signing a contract, have | 2 MZSX| = %S FY=2 Y2 807t =3
many, many terms in them that we would never think about | LICt. @& 42 FF |9 AHLo=z
trying to negotiate, and that indeed, might not be subject | I1QI2 X|& &2 7tX|1 YA&HLICH 7|
to any negotiation. That's often described as a contract of | O|A| XtAl0] 4KE AJACH 1 MZtsts Az A
adhesion. And defendants have the ability now, corporate | 2 422 FX & Q= 0 ZHsH HFXt L&
actors have the ability now, to write these arbitration clauses | 2| ¥2E Xttt S 22 HMst= 58S 27
that shield them from some of the very powerful procedural | st10 QU&LICH F&. 12|11 Concepcion At7dnt O|Etg|
mechanisms by which people who think they've been | Ot2| AFZAO|A] BiQI0] 7| st 2 | 1210
injured, might otherwise be able to seek to pursue their | 832 =& S2HUN X =S Al & U=
claims. And the question that was before the court in the | 247} UASES 2O|gL|CE {07t XpAo| FEEZ AlA
Concepcion case and in the Italian colors case was, are there | & H&XQl 7|32E HE g AQLct 120 & &
any limits on the ability of a corporate defendant to | & Z5F CHEH&S ZUZHCLH dz|n 2 2 A (FH
succeed, to enforce those arbitration clauses, even if what it | 2| Z<)0A B2 CiEtH0o| F=H Mot= A
means is that the plaintiff is going to be deprived of any | 0 &2 ZAME 7|2F&LICL O & e A
practical opportunity to enforce their claims. And in both | X HYL|CH HeA2 FHH2ZO| Yo ot
cases, the Supreme Court said, yes. And in, in the | X Z&S AldstH EF 20| = A=
Concepcion case, which was a state law case, the court | 2 2|0 EX[2tz Q18 EZE Q8%IX| %2 42 &
focused a lot on the ways in which federal law trumps state | & Pe L A ZASLCE gL AA2
Ch =
o =
= 0|
+
=

unquote, fall through the cracks. But that's not a basis for
arguing around the mandate of this federal statute as the
Supreme Court interpreted it. The Italian Colors case was a
case in which the claims at issue were federal claims, and so

you had two federal statutes potentially squaring off against
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each other. The Anti-Trust Statute on the one hand, the
Federal Arbitration Act on the other hand. And so the
plaintiffs in the Italian Colors case said, well our case is
different, there has to be some kind of accommodation
between these two competing federal statutes. The Supreme
Court wasn't buying it and they said once again, as in
Concepcion, that the mandate, what the court viewed as the
mandate of the Federal Arbitration Act, require this
arbitration clause to be enforced. And the court said, in the
ltalian Colors case, that the mere fact that a plaintiff has a
claim under a statute like the Anti-Trust Statute, doesn't
guarantee that the plaintiff will have an affordable

procedural path towards the vindication of that claim.
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And so even if the arbitration clause is structured in such a
way that, as a practical matter, it becomes impossible for a
plaintiff to pursue her claim, the mere fact that, as a
practical procedural matter, the claim becomes unaffordable,
doesn't mean that, that other federal statute, that
competing federal statute, has somehow been improperly
treated or improperly served. Now, this | think once again,
has two important lessons for us. Number one, procedure
really matters, and the mechanisms by which plaintiffs seek
to enforce their claims are sometimes just as important as
the definition of their substantive rights under the
applicable law. And, this is a fact that the people who draft
contracts and the people who make major financial
planning understand very well. And so, focusing on how
procedure operates is often just as important for corporate
defendants and indeed for plaintiffs advocates, as well as
focusing on the definition of people's substantive rights. The
second lesson that | think this has for us, is the importance
of remembering our history. We started this conversation
with this quote, this famous quote from Karl Llewellyn, that
it is important to read the substantive law courses in law
school through the spectacles of procedure. Because
substantive law means nothing except in terms of what
procedure says that you can make real. In 2013, we had the
Supreme Court saying something that sounds almost the

polar opposite. The Supreme Court's saying, yes, you may
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well have substantive rights, but having a substantive right
doesn't entitle you to an affordable procedural path for
actually vindicating and enforcing that right. In saying that,
the Supreme Court seems, in some ways, to have forgotten
or perhaps even to have rejected the lessons that gave rise
to the federal rules of civil procedure in the first place. The
lessons that said that you need to understand substantive
principles through the spectacles of the procedure, because
substance means nothing except in terms of what procedure
says that you can make real. In deciding how to administer
questions of transsubstantivity, how to draw distinctions
between substance and procedure, and when it should be
permissible for powerful actors to opt out of the procedural
system, even when it means shielding themselves from all
kinds of liability. | think it's very important for us to continue
viewing the substantive law through the spectacles of the
procedure. The observation that Karl Llewellyn made, way
back in 1929, has proven to be just as true today as it was
then.
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1. Which of the following best describes the Rules Enabling Act of 1934 and the change that it effectuated in
American Civil Procedure?

A. This New York statute was designed to enable litigants to come up with their own procedures for the

resolution of civil disputes, rather than having to rely upon procedures mandated by the court.

B. This federal statute authorized the promulgation of a body of procedural law for the federal courts, the Federal

Rules of Civil Procedure.

C. This federal statute required federal courts to adhere strictly to the same procedures that state courts would

apply in resolving civil disputes, even when those procedures varied from state to state.

D. This New York statute was drafted by professor Karl Llewellyn to reform civil procedure in the courts of New

York.
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2. Bell Atlantic v. Twombly was an antitrust case, but its holding on pleadings doctrine -- the standard used to
determine whether a plaintiff can move forward with her lawsuit based upon the complaint that she has filed --

has been applied in cases having nothing to do with antitrust. Which of the following best explains this fact?

A. Bell Atlantic v. Twombly was a case about an antitrust conspiracy. Conspiracies happen in many other areas of
law -- both civil and criminal -- so Twombly's substance-specific procedural ruling wound up having broad

applicability.

B. Because any Supreme Court opinion on a question of federal law is binding on every court in the nation, the

decision in Bell Atlantic v. Twombly automatically applied to every other court in every other case.

C. Because of the importance of antitrust law and the specific policies that law was designed to promote, rulings

in antitrust cases have a powerful impact in other areas of law.

D. Federal procedural rules -- including pleading doctrine -- generally apply in the same fashion and employ the

same standard in any federal lawsuit, whatever the nature of the underlying substantive claim.
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3. What is a class action lawsuit?

A. Class actions enable people to obtain free legal assistance in return for contributing to the work of an

educational institution in providing interesting classes.

B. In a class action, plaintiffs of a particular economic background assert claims relating to their class status

(working class; white-collar) within society.

C. Class actions make it possible to enforce small claims on an aggregate basis where enforcement would be

impractical on an individual basis.

D. None of the above answers is correct.
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4. What impact does the Federal Arbitration Act have on the ability of a person to bring a lawsuit in court?

A. Under the Federal Arbitration Act, no contract can require that parties give up the right to bring a lawsuit in

favor of private arbitration.

B. Under the Federal Arbitration Act, when a contract includes a clause saying that the parties to the contract
must pursue any claims they have against each other in a private arbitration proceeding rather than in court, then

that clause must usually be enforced.

C. Under the Federal Arbitration Act, state law always takes precedence over federal law. So, if state law says that

a party has the right to bring a lawsuit in court, then that right must be enforced.

D. Under the Federal Arbitration Act, the more vulnerable party to a contract is always protected from being
taken advantage of. So, the Act prevents corporations and other powerful contract drafters from limiting the

access that individuals have to court.
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