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An Introduction to American Law

by University of Pennsylvania

https://www.coursera.org/learn/american-law/supplement/uRsWx/syllabus

Crime

Behavior that the law makes punishable as a public offense. For more, click here: hitp://www.law.cornell.edu/wex/crime
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Criminal Law

Body of law that defines criminal offenses, regulates the apprehension, charging, and trial of suspected offenders, and
fixes punishment for convicted persons. Substantive criminal law defines particular crimes, and procedural law
establishes rules for the prosecution of crime. (http://www.merriam-webster.com/) For more, click

here: http://www.law.cornell.edu/wex/criminal_law
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Criminal Procedure

The set of rules governing the series of proceedings through which the government enforces substantive criminal law.
Municipalities, states, and the federal government each have their own criminal codes, defining types of conduct that
constitute crimes. For more, click here: http://www.law.cornell.edu/wex/criminal_procedure
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actus reus

The act or omissions that comprise the physical elements of a crime as required by statute. The statutory definition of a
crime pairs actus reus with mens rea, the psychological state defining a criminal perpetrator as culpable for having
committed a crime. (http://www.law.cornell.edu/wex/actus_reus)
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affirmative defense

A defense in which the defendant introduces evidence, which, if found to be credible, will negate criminal or civil liability,
even if it is proven that the defendant committed the alleged acts. Self-defense, entrapment, insanity, and necessity
are some examples of affirmative defenses. (http://www.law.cornell.edu/wex/affirmative _defense)
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American Law Institute Model Penal Code (MPC)

The purpose of the Model Penal Code was to stimulate and assist legislatures in making a major effort to appraise the
content of the penal law by a contemporary reasoned judgment—the prohibitions it lays down, the excuses it admits,
the sanctions it employs, and the range of the authority that it distributes and confers. Since its promulgation, the Code
has played an important part in the widespread revision and codification of the substantive criminal law of the United
States. (http://www.ali.org/)
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burden of proof

The threshold that a party seeking to prove a fact in court must reach in order to have that fact legally established. For
example, in criminal cases, the burden of proving defendant's guilt is on the prosecution, and they must establish that
fact beyond a reasonable doubt. In civil cases, the plaintiff has the burden of proving his case by a preponderance of
the evidence. (http://www.law.cornell.edu/wex/burden_of proof)
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excuse

A type of defense that exempts the defendant from liability because of some circumstance, but does not actually
condone the result that flowed (at least in part) from the defendant's actions. In other words, a defendant with a valid
excuse will not suffer the usual penalty for his actions, but the law "wishes" that the defendant had acted differently (as
compared to a justification). (http://www.law.cornell.edu/wex/excuse)
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insanity

A person accused of a crime can acknowledge that they committed the crime, but argue they are not responsible for it
because of their mental iliness, by pleading "not guilty by reason of insanity.” For more, click
here: http://www.law.cornell.edu/wex/insanity defense
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justification

A type of defense that exempts the defendant from liability because the defendant's actions were justified. In other
words, a defendant with a valid justification will not suffer the usual penalty for his actions because in the eyes of the
court, the defendant could not have been asked to act any differently in this situation (as compared to excuses).
(http://www.law.cornell.edu/wex/justification)
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Criminal intent. The state of mind indicating culpability which is required by statute as an element of a crime.
(http://www.law.cornell.edu/wex/mens_rea) The four mental states, in increasing order of severity, are negligence,
recklessness, knowledge, and purpose/intent.
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prima facie

Latin for "at first sight.” A prima facie case is the establishment of a legally required rebuttable presumption. It is
generally understood as a flexible evidentiary standard that measures the effect of evidence as meeting, or tending to
meet, the proponent's burden of proof on a given issue. In that sense, a prima facie case is a cause of action or
defense that is sufficiently established by a party's evidence to justify a verdict in his or her favor, provided such
evidence is not rebutted by the other party. (http://www.law.cornell.edu/wex/prima_facie)
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self-defense

The use of force to protect oneself from an attempted injury by another. If justified, self-defense is a defense to a
number of crimes and torts involving force, including murder, assault, and battery. (http://www.law.cornell.edu/wex/self-
defense)
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sentencing

A criminal sentence refers to the formal legal consequences associated with a conviction. Types of sentences include
probation, fines, short-term incarceration, suspended sentences, which only take effect if the convict fails to meet
certain conditions, payment of restitution to the victim, community service, or drug and alcohol rehabilitation for minor
crimes. More serious sentences include long-term incarceration, life-in-prison, or the death penalty in capital murder
cases. For more on this, click here: http://www.law.cornell.edu/wex/sentencing
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Criminal-law-part-1

Hello, my name is Stephen Morse. I'm a lawyer and
professor at Penn Law School, and I've been teaching and
writing about criminal law for many decades. I'm also a
psychologist and a forensic psychologist, and I've testified in
many criminal cases. It is my pleasure to provide this
introduction to criminal law in the United States. Let's begin.
As is well known, the American political system is federal.
The states and the federal government are independent but
related entities and each has its own legal system. There are
essentially 51 sets of criminal laws, one for each of the 50
states and the federal government. This lecture will attempt
to provide a general over you, view, but you should
recognize that there may be substantial variation concerning
particulars across jurisdictions. | begin by describing the
nature of law and what is distinctive about criminal law that

differentiates it from civil regulation.

Then | address the justifications for state blame and

punishment, which are the touchstones of criminal law.

The next section describes the harm and fault principles that
guide definition of so much of the criminal law. Following

that, this lecture describes the structure of criminal guilt,
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that is, how criminal liability is established. The lecture
concludes by considering sentencing. | will also try to say
what is distinctive about United States criminal law, but
United States criminal law is very similar in most, but not all
respects, to the criminal law of other developed, post
industrial countries. What is distinctive about law and about
criminal law in particular? In this section, | first offer a
simplified picture of what law is, then | turn to what is
distinctive about criminal law in particular. It is difficult to
describe what is distinctive about criminal law, without
saying something about what is distinctive about law as a
way of regulating and ordering our lives together. Consider
what kinds of creatures we are. As Aristotle famously
observed millenia ago, we are social creatures, but so are
ants and chimps. What is different about us, we human
beings, is that we're the only creatures on earth that have
linguistic abilities, and are able to be guided by reasons. We
have biological predispositions like the other animals on
earth, and these probably set limits. But we are the only
creatures that self consciously, and intentionally, create
systems of rules and institutions to help us order our lives
by giving us reasons to behave one way or another. There is
great diversity among human beings and how they order
their lives, but the need for informal and formal rules to
order them is universal, to make successful human life
possible. Please forgive me for using a simple and quite
crude example using ordinary language. Suppose while you
are attending some social gathering, you develop an
intestinal cramp and really want to fart to relieve the
pressure, probably you won't, but why not? After all, you'd
feel so much comfortable if you did. You won't because
there are rules of etiquette and social norms that reject such
intentionally boorish, rude behavior for which you might be
ridiculed, criticized, or socially excluded. You won't fart either
because you agree with the rule, have made it your own by
internalizing it, or because you fear the consequences for
violating it, or both. Customs and morality are similar sets of

rules that order our lives.
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mechanisms, again ranging from social exclusion to criticism
and condemnation. Law is yet another human intervention
of a system of rules to regulate our interpersonal life,
generally, and to moderate conflict in particular. What is
distinctive about law however is that the creation and
enforcement of legal rules is accomplished by the state,
including its near monopoly on lawful force, even when a
legal dispute is between two private parties. If the parties
can not resolve their disagreement privately, they go to law
to adjudicate the conflict and enforce the outcome if
necessary. Well, all of us are acting in the shadow of the law
which gives us reason to behave one way or another. No
blind instinct necessitates adherence to the rules and indeed
we often violate them. But the rules always give us explicit
and implicit reasons for action even when we habitually and
unthinkingly follow them. With this simplified understanding
of what law is in mind, let us turn to what is distinctive

about criminal law.

Let us begin with a simple, but realistic example that is not
for the faint hearted. Imagine an aggressive 21 year-old
man who enjoys driving at very high speeds on the
highway, behaving dangerously thrills him. One day he is
driving at 75 miles per hour in the middle of the day on a
semi-urban undivided roadway that has one lane in each
direction, a 45 mile per hour speed limit, and intermittent
traffic lights. He sees that a traffic light up ahead is about to
turn red. Although not drunk, his blood alcohol is just
above the legal limit. Instead of slowing down and stopping
as he should, the man decides to run the light for the fun of
it and speeds up to more than 90 miles an hour to make
the light. Alas! The light turns red just as he reaches the
intersection and a crossing vehicle properly enters it. Our
driver crashes into the hapless other vehicle, killing the
driver and paralyzing the passenger, who is irreversibly
quadriplegic. The physical evidence and eye witnesses leave
no doubt about the driver's exceptionally dangerous
behavior and a breathalyzer test confirms that his blood

alcohol content was above the legal limit. How does united
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state law respond to such an unnecessarily sad tragedy?
First, the families of the victims could sue the driver for civil
damages to compensate them for the harm done by his
negligent behavior. This is a province of tort law. The legal
rules that deal with certain types of civil harms including
personal injury. This course on introduction to law includes
a module on torts. Of course, money can never replace a
human life or fix irreversible disability. But the point of civil
damages is to try and make the victims as whole as possible
given the inevitable limitations of money as a remedy. But
the driver's behavior also manifests massive moral
indifference to the rights and interests of others. It was a
gross violation of the duty we all owe each other to avoid
unnecessary harms. Compelling the driver to pay money
damages seems an insufficient response. His behavior seems
to call for a public response on behalf of society for societal
blame and punishment. This is the province of the criminal
law. Crimes are distinct from civil wrongs because crimes
morally wrong all members of society and are prosecuted
by the state rather than by private parties. Reflecting this
distinction criminal cases are titled, not Smith versus Jones.
Rather they are the titled The People versus Jones, or the
State versus Jones, or the United States versus Jones in
federal criminal cases. Crimes or wrongs against we the

people, as well as the individual victims.
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Criminal law and tort law and both methods of regulating
our lives together and they share some goals. Each involves
some degree of blame and each includes sanctions, but only
criminal law is based fundamentally on moral values about
what we owe each other, and then imposes state blame and
punishment for the gross failures of obligation that occur all
too often. State blame and punishment are the most severe
impositions of state power, because they evol, involve
official public blame and stigma and the infliction of
punishment, that is, the infliction of pain, because the

offender deserves it.

Because criminal blame and punishment are such severe

inflictions, there is a different level of burden of proof in
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civil and criminal law. In civil law, the party bringing the suit
must prove the wrongful injury by a standard known as the
preponderance of the evidence, which is interpreted to
mean more likely than not. In other words, if the evidence
slightly favors the plaintiff, that is, the party who is seeking
compensation, the plaintiff wins and the defendant must
pay damages. In criminal law by contrast, the state must
prove that the defendant's behavior was criminal beyond
a reasonable doubt, this does not mean beyond any doubt.
That degree of certainty is beyond human capacities in most
cases. But before the state can impose blame and
punishment, it must demonstrate with a very high degree of
certainty that the defendant's conduct was criminal. We
impose such a high degree of burden on the prosecution
because the consequences are so potentially grave to the
defendant. We favor the error of acquitting the guilty to the
error of convicting the innocent. The differing levels of
burden of proof thus reflect how much more is at stake in a

criminal prosecution than in a private civil lawsuit.

Let's now draw an important distinction between two ways
of characterizing criminal law. The first is procedural. Those
rules and practices that guide the investigation and
adjudication of criminal guilt. These rules such as the right
to remain silent and the right to be provided with an
attorney are familiar to most people. They're extremely
important and help protect citizens from unjustified state
interventions in their lives but they are not the main subject
of this lecture. Rather, in the remaining time, we'll be talking
about what is known as the substantive criminal law. Those
rules that define what behaviour is criminal and deserves
state blame and punishment. These rules are codify by the
state and federal legislatures and are then interpreted and
applied by courts. In the United States, England, Canada,
and other countries originally influenced by English law, we
have what is known as a common law legal system. Judicial
interpretation is far more important to the development of
the law in common law countries than in so-called

continental legal systems, and our process is considerably
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more adversarial. Despite these procedural differences
however, the definitions of crimes and defenses in common
law and continental penal codes are, on the whole,
remarkably similar. Most criminal cases in the United States
are disposed of by plea agreements, so-called plea bargains,
by which the defendant agrees to plead guilty, thus saving
the government the time, trouble, and expense of trials. In
exchange, the prosecution usually agrees to a lesser charge
or recommends a less severe sentence than might have
been imposed if the defendant were convicted at trial.
Virtually all judges routinely accept such prosecutorial
recommendations. In our system, about 98% of federal
criminal cases, and about 94% of state cases, are resolved in
this way, and thus trials are a rarity compared to peer
nations. In the United States, the rules of substantive
criminal law are simply the backdrop in the shadow of which
the prosecution and defense bargain. Now, let's talk about
justifying state blame and punishment. | have said that
criminal law's special province is the infliction of state

blame, stigma, and punishment on wrong doers.
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Such infliction is intentional and thus raises the immediate
question of how the state can justify such harsh treatment.
After all, intentional pain infliction morally requires
justification if anything does. What goals justify such state
action? The most fundamental answers are that, the criminal
law aims to do justice by giving wrongdoers what they
deserve, and it seeks to control crime in two ways. By
deterring would be wrongdoers from committing crimes,
and by imprisoning criminals who would be dangerous if
they were at large in the community. Let us consider both of
these goals, giving people what they deserve and crime
control in a bit more detail. The technical term for the
justification for inflicting blame and punishment because the
defender deserves it is retribution, which is also known as
just deserts. Retribution is a theory of justice that aims to
give people what the deserve. It should not be confused
with imposing revenge, which is a common psychological
desire when people have been wronged but that is not a

justification of punishment. According to a retributive theory
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of justice, it is simply right in itself to give people what they
deserve. Retribution is therefore, no different from similar
theories of justice in property law, in which people are
thought to deserve fair compensation for the fruits of their
labor. Or contracts, in which people deserve compensation if
others break their promises. In general, in the United States
we believe that no one should be pun, blamed and
punished criminally unless they deserved it. It would this be
unfair and unjustified to convict people known to be
innocent, even if doing so increased cri, crime control. We
also believe that people should not be punished more than
they deserve. Thus, desert is a necessary condition before
the state can impose blame and punishment and it sets a
limit beyond which punishment would be unjust.
Interestingly, there is substantial experimental and other
empirical evidence to suggest that most people are strongly
disposed to blame and punish those who deserve such
treatment, even if the imposition of punishment is costly
and seems to produce no other good consequence. The
questions raised by this justification of retribution are, when
people deserve criminal blame and punishment rather than
some other response, and how much blame and
punishment is deserved for specific types of criminal
conduct. Crime control is a justification that aims directly to
produce the good consequence of cost effectively reducing
crime. Although crime can be controlled by many means
other than the threatened or actual imposition of layman
punishment, such imposition may be especially effective
because the imposition is so painful. The goal is not to
prevent all crime, such a system which is anyway probably a
fantasy would be too harsh and intrusive on liberty. The
question then is, when the criminal law is the most
appropriate means to control behavior consistent with other
values we endorse, such as, the right to liberty, to pursue
our projects without undue state infurents, interference and
the right to be free of blame and punishment unless they
are genuinely deserved. Although retributive and crime
control goals can be complementary, sometimes they can

conflict. For example, we might believe that a criminal
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defendant's mental abnormality makes the defendant less
blame worthy because the abnormality interferes with his
capacity to use his reason. Thus perhaps, the defendant
deserves a somewhat lesser sentence than other defendants
who committed the same crime but had no mitigating
condition. On the other hand, the same abnormality might
also make the defendant particularly dangerous, and thus a
candidate for even longer than usual sentence. Balancing
such goals can be a daunting task, as we shall see when we
discuss sentencing later. This is a good time to take a break,
when we continue, we will turn to the principles that guide

the definitions of crimes.

http://neohan.org
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Part2

With the goals of criminal law that we discussed before the
break, retribution and crime control, in mind. Let us turn to
how society defines criminal behavior. It is often said that
the entire body of criminal law can be described by two

principles. The harm principle and the fault principle.

The harm princ, principle tries to pick out those behaviors
that produce such substantial and unjustified harms, or such
risk of harm, that the criminal law is the appropriate
response. Some harms, such as the use of force, theft, and
fraud are the so called core of the criminal law. Familiar
examples are homicide, rape, arson, and stealing another's
property. They involve substantial harm to others, and their
prohibition is uncontroversial and found in all mature
systems of criminal law. In the last century however, and
increasingly in recent decades. Criminal law is used to
address a wide variety of potentially problematic activities
that are none the less not obviously sufficiently clear
violations of the duties we owe each other to warrant
societal blame and punishment. For example, do you think
that a person should be convicted of a crime and sentenced
to prison for passing oneself off as the war hero by wearing
medals the person did not earn? It's insensitive and immoral
behavior like intentional emotional cruelty, but should it be
regulated with criminal law and potential imprisonment?
Congress thought so and passed the stolen valor act of
2013, which the President signed into law. Should
prostitution be a crime? Or should it be dealt with by public
health measures and other forms of non criminal regulation?
Such expansive use of the criminal law is controversial.
Because it is not clear that criminal law regulation is morally
appropriate and necessary. And employing the criminal law
when it is not appropriate, and not necessary tends to
undermine the moral message that the criminal law
distinctively is meant to convey. A current example of the
issue of the appropriate use of the criminal law is the

extensive law enforcement approach to branding the use
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recreational use of abusable drugs, other than alcohol and
nicotine, of course. There's substantial debate about whether
criminal law regulation as the primary means to prevent
drug use is a wise and cost effective policy. More generally,
criminal law as a regulatory tool, has become so expansive.
That is unclear that the harm principle is now use to limit
the proper reach of the criminal law. It is often said that our
Federal system provides 51 laboratories, the 50 states, and
the Federal Penal Code for trying to produce the best
policies. This permits substantial experimentation and
responsiveness to differing values and attitudes in different
jurisdictions rather than a one size fits all approach.
Moreover in our legal order, the Constitution places almost
no limits on the ability of a jurisdiction to criminalize an
activity. That is, the various states and the federal
government have essentially no restrictions on the type of
conduct within their jurisdiction, that they can prohibit using
the criminal law. Exceptions are infrequent, are never usually
based on a conflict between the prohibition and another
constitutional value. To return to the example of the stolen
valor act raised shortly ago. The Supreme Court found an
earlier version of the act that prohibited lying about military
heroics unconstitutional, because it violated the First
Amendment's protection of free speech. Otherwise, it would
have been perfectly acceptable to criticize such unsavory,
but not terribly harmful behaviour. Another unusual
example, is a case in which the Supreme Court held that it
was unconstitutional to blame and punish a person simply
for the status of being a drug addict. Not for use, not for
possession, but simply for the status of being a drug addict.

Because statuses are not actions.
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They are not behavior and thus they are beyond the reach
of the criminal law. But such instances are indeed unusual.
Despite the variation that our federal system permits there
are none the less substantial similarities among the various
criminal codes, that they all start from similar legal and
cultural heritage. Now let us turn to the fault principle. This
is the principle that guides who deserves criminal blame

and punishment for the behavior that we wish to prevent
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using the criminal law. Examples of such behaviors are
killing conduct, non-consensual sexual contacts, burning of
buildings, takings of another property, and the like. All these
harms can be caused without fault if a person was acting as
carefully as one could expect under the circumstances, but
caused an accident nonetheless. Accidents happen without
fault. Indeed, the only way to prevent all accidents would be
to completely cease all interpersonal human interaction.
When innocently cause harms occur such cases are
occasions for regret, but hardly for criminal blame and
punishment. Indeed if the harm doer, and note that | say
harm doer and not wrong doer was sufficiently careful
victims of the accident would not even be entitled to tort
damages. Because the harm doer did not violate the
reasonable standard of care that is the touchstone of tort
liability.

So if causing a harmful result by one's behavior is not a
sufficient condition for blame and punishment, what is the

essence of the fault principle?

We can best start to explore this question with a quote

from former Supreme Court Justice Oliver Wendell Holmes.

Justice Holmes wrote that even a dog knows the difference

between being stumbled over and being kicked. Just so the

law and ordinary morality, | should add, assess for not just
on the basis of results or outcomes of our behavior, but
more importantly on the basis of the mental state with
which the person acted. An intended harm, a violent kick
of an enemy is vastly more blameworthy than an accidental
kick that is equally painful to the victim. Mental states are
the royal road to moral fall. The mental state with which a
person engages in potentially harmful behavior is the best
indication of the person's attitudes towards the rights and
interests of fellow people. If someone is being as careful as
humanly possible, then the person has manifested complete
respect for the rights and interests of others. If the person

has intentionally caused the harm without any justification
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then the person has demonstrated that the rights and | E3Ct. J2{gt F2M2 EEHN Fe} HHe| 2HY
interests of the victim do not matter. Such indifference is the | LIC}. L& HZEZ A== HA MHej= Hilap st
essence of moral fault and blameworthiness. The mental | O &1 QUELICL O|H2 EXt Hoz {9 o2

states that make conduct criminal violations are knows as
the mens rea. This is an old Latin term that literally means a

guilty mind.

But this is misleading. A more precise meaning would be

the mental state that is part of the definition that makes

>
-
m
=
1)

a specific behavior a crime. There is nothing problematic

about forming intentions. We do it unproblematically all the
time. | am intentionally delivering this lecture and you are
intentionally listen, listening to it. But there is nothing
criminal about delivering or viewing an academic lecture.
But as we just saw, the mental states that accompany
various potentially harmful behaviors distinguish how
blameworthy the person is. Is the combination of acting in
prohibited ways coupled with a mental state indicating
culpability that are the pre-conditions for fault. The criminal
law is littered with mental state terms that are parts of the
criteria for crime. Often such terms are confusing. But, in the
last half century, a law reform organization based in
Philadelphia, the American Law Institute, has published a
model penal code that identifies blame worthy mental
states with some care. Although it is only a model code, and
it is not binding on any jurisdiction,. It has had enormous
influence on the reform and evolution of criminal law, since
it was published in the early 1960's. It identifies four
culpable Mental States. Purpose, Knowledge, Recklessness,

and Negligence.
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Let me use an oversimplified example of homicide to define
them for you. Purpose has it's ordinary language meaning.
That is, to do something on purpose. The result is your
conscious goal. So if | kill purposely, this means that | meant
to kill the victim, | did it on purpose. Knowledge means
simply that you are aware of some fact, or practically certain
that it is true. Suppose for example | want to blow up a
plane to destroy the cargo so that | can collect insurance

proceeds. The crew, of course, dies in the explosion. Was it
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my true purpose to kill them? Not necessarily, | may even
have foolishly hoped that a miracle would occur, and that
they wouldn't die. Nevertheless, | knew it was practically
certain that the crew would die and | would be guilty of
knowing homicide. To define the other culpable mental state
terms, recklessness and negligence. Let us return to the
example of our speeding driver which this lecture used
earlier. The driver certainly did not have the goal that
someone should die and he was not practically certain that
someone would be killed as a result of his enormously
dangerous driving. But he created an immense amount of
risk of death. That was completely unjustified under the
circumstances. Recklessness means that the person is
actually aware of a risk he is creating. It is actually in his
mind, but he decides to run that risk despite recognizing
the danger. The driver would thus be guilty of reckless
homicide if he was actually aware of the risk of set, of death
or serious bodily injury, but he decided to run the light
anyhow for no reason with any social justification.
Negligence is defined as being unaware of a risk a person
has created. But under conditions in which a reasonable law
abiding citizen should have been aware of the risk. The
person that's failed to pay the kind of attention we expect
of each other when creating unjustified risks. Even if our
driver was somehow not aware of the risk of death or
serious bodily harm he was creating by his dangerous
driving. He certainly should have been aware. In criminal
law, the amount of risk that must be created for criminal
liability is greater than in tort law, reflecting the criminal
law's concern with sufficient culpability to justify, state
blame, and punishment. Remember that | said that the
mental states acc, mental state accompanying behavior is an
indication of the person's attitudes towards the rights and
interests of others who might be effected by the behavior.
The more indifferent someone is, the more blame worthy.
And they are almost certainly more dangerous if they are
more indifferent. The four mental states | have defined,
purpose, knowledge, recklessness, negligence, represent an

imperfect, but good hierarchy of different levels of blame
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worthiness. To continue the homicide example, killing
purposely or knowingly is more indifferent and generally
more dangerous than killing by the creation of risk with
awareness of the risk. Which is in turn more blameworthy
than killing without awareness of risk, but one, but when
one should have been aware of the risk. And the severity of
punishments that may be imposed reflect such different
levels of blame worthiness, even when the result, such as
death, is the same. There is one major exception to the full
principle in the United States criminal law. So called crimes
of strict liability. These permit criminal blame and
punishment, simply for engaging in the preminal, in the
prohibited conduct. Even if one's behavior was blameless.
For example, shipping certain goods in interstate commerce
without a proper label may be a crime. Imagine a midsize
business that is a wholesaler and distributer of
pharmaceuticals. The firm packages and labels the drugs
before shipping them. Suppose one batch is not properly
labeled, all though the firm management had instituted
exceptionally fine training and quality control for the
labeling process there is no perfect process. Innocent
accidents happen, and the business and it's officers are
blameless. Depending on the circumstances the officers and
perhaps the business itself are nonetheless criminally liable,
and may be blamed and punished. Such crimes largely
address public health and safety issue and carry light
punishments and stigma, but not always. Some strict liability
crimes carry heavy penalties. Such crimes, and there are
many, many in contemporary criminal codes. Are extremely
controversial because they potentially blame and punish
people engaging in legitimate activities in blameless fashion.
Given the immense importance of fault in criminal law, the
question is whether it is fair to use the criminal law to
regulate such behavior. Especially since other forms of
regulations such as civil fines might be equally effective.
Having considered the harm and fault principles that guide
the definition of crime, we will turn to the actual structure of

criminal guilt after a break.
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Part3

Welcome back. Let's begin this section with the discussion | CtA] @41 Z42 SHFFL|Ct O] MMM = x| o9
of the structure of criminal guilt. That is, how the state | X0 Cist =2l A|MSIASGLICL &, =77 HAL
establishes criminal liability. The structure of guilt, criminal | S O|EH HAHSI=X]. X[Q FX, HAYLl X M0
guilt, includes what is known as the prosecution's prima | = A&l Xt TE AL (prosecution 's prima facie
facie case, and what are termed affirmative defenses. At first | case)2 2 iRl AtHdat AH32X  HO|  (affirmative
I'll be speaking rather abstractly, but don't worry, I'll soon | defense)2t E2|& AtAO| ZFELICL XS0 Lts
give concrete examples. The definitional criteria for | F&4XMo2 WsH D & ZO|X[TH HFYSHX| Ozt Lie
culpability for criminal offenses are what lawyers call the | 2 7H|ZQl O|E S0{ & ZO|Ct YA HZ|0f CHot H
elements of the crime. They are typically defined by statute, | ZIXI2| 2| 7|&& HZ Al HiE Q45 F2&= AY
although courts may later interpret the meaning of these | LICt. H@2 LSOl o|2{st 7|&F2| 2OE oA & =
criteria. These elements are known as the prima facie case. | UX|Zt HtH o=z #HHo| s Ho|EL|Ct olzst 2
The constitution requires that the prosecution must prove | 25 LM Atgf2tagtL(Ct s AEO| gtz|xQl 9f
the definitional elements of an offense beyond reasonable | 2| OX|7tgle= "ZEQ| Hol & 24AF YBo{oFstct
doubt. If the prosecution cannot prove any one of the | 1 T3St QUCE HEO| 7|& = HZE[S 24 F oL
elements of the charged crime, the defendant will be | StLIE &5 & =+ QUCHH, D= 1 HIE Fi=E ¢
acquitted of that crime. Although the defendant may be | Z{O|Ct. H|117} CtE R Z(0f Cish RZEE AFLX[EtE,
guilty of some other crime, for which the prosecution can | Z&E 2 ZE 2AE ZTFE = USLICH AEO S
prove all the elements. If the prosecution can prove the | 2|22 HO| HZE[Q] & Fo| 248 YT & = ULt
prima facie case, all the definitional elements of the crime | B, T[1QI2 m17F IFEA ¢ oz YHT AS =
beyond a reasonable doubt, the defendant will be guilty | & & = QICHH H1= 02 AKX $oH {7+ &
unless, and it is a very big unless, the defendant can | Z4O|Ct. 25t #HO{& ESH @40 Qs FolELICH
establish what is known as an affirmative defense. | L[ Q10| 23X o A0 sigstCtusiEats, Tj1nQl
Affirmative defenses are also defined by their elements. | 2 28& O W0{7} O|RO{X|H X™MAS mg =
Even if the defendants conduct met the prima fascie case, | &LICt. O/= 12 2 FO[0|E {TICIH XtE HI|
the defendant will avoid guilt if an affirmative defense is | O Cist ¥F HMAZ mIRINAH X 7|sts A2 I8t
established. The United States Constitution permits placing | I, 22 AIHE2 3HH Q WolE Qo e S
the burden of proof for affirmative defenses on the | @AtgLICE YFo| AL, HZE dol= Xt TI=of Cf
defendant if a jurisdiction wants to do this, and many do for | 2+ &2|HQl o|dE HOolME 7 3EH Q2 WelE
some affirmative defenses. In some, criminal guilt requires | &SIX| 28t ZHE QA L|Ct HEO| st o4
proof beyond reasonable doubt of the prima facie case, and | O|Lt 3782| $=H|7} &Y = 277 & 8l 8% &
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the failure to establish an affirmative defense. Guilt is | X TZZ Istn mnel2 Fx2 Ho| FxE M1
avoided, the defendant will be acquitted and legally | BFAH & L|C}

innocent of the crime charged, if either the prosecution
cannot prove the prima facie case beyond a reasonable

doubt or an affirmative defense is established.

Let us now use a concrete example based on a real case,
Clark versus Arizona, that reached the United States
Supreme Court. Eric Clark was riding in his pick-up truck in
Flagstaff, Arizona when he was stopped on a routine traffic
stop by officer Jeffrey Moritz who was in full uniform and
driving his police cruiser. The stop quickly turned deadly as
Clark shot and killed Moritz. Clark was charged with the
murder of a police officer. In Arizona, the crime was defined
as follows, intentionally, or knowingly kiling a law
enforcement officer, who also had to be a person, obviously,
in the line of duty. Note that this particular form of
homicide focuses on the identity of the victim. It carries
enhanced penalties because we believe that killing an
official member of the government, who serves to protect
all of us, is more serious than the already serious killing of a
civilian. Thus, such defendants are more culpable if all of
these elements are proven, and we want to deter such
conduct with higher penalties, especially to protect police
officers. Thus, the prosecution's case was to prove that Clark
killed Moritz, that Clark killed Moritz purposely or
knowingly. And that Clark knew that Moritz was a human

being and a police officer acting in the line of duty.

Ol Oj= CHHRAO =F ot Clark CH Arizona®| &
AHIE 7Bt 2 o FHHQ O E AFESHAELIC of
g 28 (Eric Clark)2 Of2|=L} F Z2id AHZE

=
(Flagstaff) 0| Q= HY E=O| Ef1 AU H=Z2 2

2|= (Jeffrey Moritz) 20| M55 Y2 N & =
EXE 2Wots €Y nE FFRYNAM HFASUCL
20| 22/=F B ot =S 0 1 RIS &
2l XYHo2 SISO 22 Ja o do=z
7|l ofig|=4 oM #x= Chgah 20 ZolE
[ALE o=Ho = AR 7|Ee] HEs 12 Ffs
LICE &7F Eot 283 AHF0| SABHOFYUSLICE O
S0t dHiQl HQ A2 SldRtel MU =HEF
1 AsHE AA2 R2 RFE 25| I3 =Hot
= 389 34 =@s F0l= A0| o|o| yzet Uz
ol o=t O oot @Y 2o Z=t & g5
= FargL(th metA ol2fgt muel2 of2gt 247t
2F YSET HEHS XFHo|H, £ ZEHS B
ot7| Rl o =2 MHR T3 HAE MXsH7|E
RYLICE M2t HE2 280 22|28 =1, 2t
A7t B2|XE QEXNOE K= 19o|Z ASfUrctn

UCH J2|n F2t3= RZ2|X7h QIZhojn FEEO|

0

But even if the prosecution was able to prove this prima
facie case, suppose Clark killed because someone
threatened to kill him if he didn't kill Moritz. Or suppose
Clark suffered from a sever mental illness, and delusionally
believed that Moritz was about to kill him, Clark. In either
case, maybe Clark shouldn't be found guilty. Even if the
prosecution can prove that he intentionally killed a police
officer, knowing he was a police officer in the line of duty.
We shall use this example as we examine the prima facie

case, and affirmative defenses in more detail. In this section
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| will discuss each type of element in the definition of a | £ X9 FolojA 249 Zt gHo| CHsf =olstn
crime and how the defense can try to show that the | &0f @47t QA7 EXSIX| Y=Ct= AS EOF7|
element did not exist, and thus that the element is innocent | |8 O{EA A= & == UsX|, d2|2 1 faes 1
of the crime requiring that element. Each crime includes a | 25 ZQR25t= HE0 FZUS Eoz AYLLCH
conduct element, a prohibited type of intentional behavior. | 2t B Z|0l= FX| 24 ¢ Q=X WOl W 247}
In the Clark case, the conduct is any type of intentional | Z&E L|CE E2t3° 22, O dfl= =X ¢ A0l
killing conduct. So, it wouldn't matter if Clark intentionally | ¢/ O™ [{HO|EgL|Ct JefjA, S2t37%t Q=X

shot Moritz, stabbed him, bludgeoned him, strangled him,
or pushed him off a cliff This requirement that the
defendant intentionally engaged in prohibited conduct is
known as the act requirement. After all, if the defendant's
bodily movement was not an action, how can we blame the
defendant? Suppose for example after the traffic stop,
Clarks, Clark and Moritz were talking about the ticket.
Suddenly, as a result of an unforeseeable neurological event,
Clark's arm spasmed! And struck Moritz in the head, killing
him. We would say in such cases that Clark didn't act at all,
and can't be blamed for Moritz's death. In our actual case,
there is simply no reason to believe that Clark shooting at
Moritz wasn't an intentional action. So the prosecution will
have little trouble proving the act requirement. As we saw,
mental states are the primary fault criteria. Guilt under the
homicide statute in Clark requires that when Clark
intentionally shot at Moritz, he did so with the purpose of
killing Clark or knowing that a gunshot was practically
certain to kill him. This looks like another easy win for the
cross persecution, but Clark undisputedly suffered from
paranoid schizophrenia. There was evidence they had
delusional beliefs that space aliens were persecuting them.
Clark claimed that he genuinely believed that Moritz was a
space alien. If we believe him, then he did not purposely or
knowingly kill a human being. His purpose or knowledge
concerns space aliens, and killing a space alien with any
mental state is not a crime. At least not yet. Clark also had
to know that a particular so-called circumstance element
existed, namely that Moritz was an officer acting in the line
of duty. But even though Moritz was in uniform and in a
police cruiser, if Clark genuinely believed he was a space

alien impersonating a police officer, then Clark really didn't
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know Moritz was an officer acting in the line of duty.
Indeed, if he really had this belief, he wouldn't be guilty of
reckless homicide, because he was not aware that he was
risking the life of a person by shooting at a supposed space
alien. At most, he would have been guilty of negligent
homicide because he made an unreasonable mistake about
the nature of his victim. A reasonable person would have
been aware, as Clark arguably was not, because he was
acting under the influence of a delusion, that Moritz was a
person and police officer, and not a space alien. There are
other elements the prosecution must prove to establish guilt
for criminal homicide. And there are many ways other than
introducing mental disorder evidence, that a defendant can
try to cast reasonable doubt on the elements of the
prosecution's prima facie case, but I'm sure you get the
general picture. In the event, this case was tried before a

judge.
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Clark waived his right to a jury presumably because he
thought a judge, who on average is more highly educated
than a juror, would better understand and sympathize with
expert psychiatric or psychological testimony. But the judge
thought that the prosecution had proven that Clark knew
that Moritz was a person and a police officer, and that Clark
had killed Moritz on purpose. Thus Clark, Clark was prima
facie guilty, and would be convicted of murder unless he
was able to establish an affirmative defense. Let us now
therefore turn to understanding the affirmative defenses. In
essence, the elements of the prima facie case do not require
proving why a defendant acted as he or she did. It is simple
prima facie wrong, for example, to kill another human being
intentionally. If you do that, you are prima facie guilty of
murder. But we all understand from our ordinary experience
that people sometimes do things that at first appear wrong,
but then, when we understand why the person did them, we
may think that it was not wrong after all. Or, even if we
think that it was wrong, we may think that the person was
not blameworthy because there was something amiss about
the defendant, or the situation. There are two classes of

affirmative defenses. Justifications and excuses that follow
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from these observations that sometimes these things that
appear wrong, may not be wrong. And sometimes the
person who does wrong, may not be a responsible person.
Let us consider them in order, beginning with justifications.
Justifications exist when conduct that is ordinarily wrongful,
such as the intentional killing of a human being, is in fact
right or at least permissible under the specific
circumstances. To succeed with a justification, the defendant
must have had a reasonable belief that he had an
objectively good reason in these circumstances to act in
ways that are ordinarily wrong. By an objectively good
reason, | mean a reason that we as a society think is a good
reason. Not simply a reason an individual thinks is
acceptable from his own idiosyncratic point of view.
Justifications do not require that the person formed a
correct belief about the need to act in ways that would
otherwise be wrongful. It is sufficient if their belief is
objectively reasonable. That is all we can expect of fallible
creature such as ourselves. Self-defense is a perfect example
of a justification. We as a society believe that people are
justified in using intentional force to prevent immediate
wrongful aggression against them. Suppose | wrongfully
threatened to kill someone with immediate deadly force. My
innocent victim would be justified in protecting his own life
with deadly force. He would be justified in intentionally
killing me, because the intentional killing of a wrongful
aggressor when there really is no alternative, is preferable to
an innocent life being taken by a wrong doer. Intentional
killing is thus right, or at least permissible under the
circumstances. Imagine, for example, that Moritz, the police
officer, hated Clark and stopped him for the purpose of
killing Clark, and Clark responded more quickly to Kkill
Moritz. If that had really happened, Clark's killing of Moritz
would be justified self defense, and he would be fully
acquitted even though the prosecution prima facie case
could be established. Other examples of justification that
include defense of others, and defense of property.
Intentional harming of others is considered right or

permissible under limited conditions in these situations. But,
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once again, what all justifications have in common is that
otherwise wrongful conduct is right, or permissible under
the circumstance. Notice that there is nothing wrong with
the defendant in these cases. The defendant was a
responsible person, and was simply doing the right or
permissible thing in the circumstances of the case. Before
we turn to our discussion of the affirmative defenses of
excuse and the remaining topics in this introduction, let us

take a final break.
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Part4

Welcome back to the final section of this lecture. Let us
begin with the affirmative defenses of excuse. In cases of
excuse, defendants have done wrong, but they are not held
accountable because we think there is some reason that
they are not responsible for what they did. In cases of
justification, the defendant is a responsible person who has
done the right thing or the permissible thing. In cases of
excuse, a non-responsible person has done the wrong thing.
Examples of excuses are infancy, insanity and duress.
Understanding them requires an explanation of what the
law means by a responsible person. | believe that the
criminal law quite precisely agrees with the ordinary
morality criteria for responsibility and excuse. Recall our
discussion of the types of creatures we are, the types of
creatures who can rationally be guided by reason. Now
think about your implicit standards for believing that
someone is the type of person, who would be blameworthy
if they did wrong. You expect such people to have the
capacity to be reasonably rational and to have acted without
compulsion. If they have this rational capacity and were not
compelled, then you would consider them responsable. In
contrast, if the person does not have the capacity to be
rational, or if they were compelled to act, you would be
inclined to excuse and forgive them. The criminal laws
excuses mirror these everyday criteria. We excuse young
children who intentionally do wrong, because their capacity
for rationality is not fully developed. We excuse some
people with mental disorder, because the disorder
undermines their capacity to act rationally even if they are
prima facie guilty. Suppose someone threatens to kill you
unless you kill someone else. If you yield to the threat and
kill the innocent third person, we might excuse your
intentional killing, because we would conclude that the
threat produced such a hard compelling choice that we
couldn't expect you not to kill and thus you are not
responsible for the intentional killing. A particularly hard

question about excuses is raised when a wrongdoer's
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capacity for rationality was seemingly fine and no one was | Cf. &50|Lt OtF MFFol Z<L7 O o L|ct 18
threatening him, but he claims that he couldn't control | Lt X}7| SX[2|0] ZHME EFeiAM, BHE &2 EH A
himself or couldn't help himself when he committed the | ¥ 27 Z&2 ®ISio|Ch HHEZ BYHS RE EXN=
crime. Cases of addiction or child molestation are examples. | O|2X O ZLt AMMNOZ SESIX|0F CHA| HH BN
But exploring this topic of self control, excuses is for an | Q| AZt2 JtXOFgtL|CE L= O|H0f|0] ZAHA Xt
advanced and not an introductory lecture. Indeed the whole | 2|X|E AZSHA| AUACE AR 2X|= Y AH w2[Q
= B L Ct

issue of excuses is theoretically and factually complex, but | 7|=0| Ot
once again, you must have the general idea. | have not
previously mentioned free will in this lecture. Free will is not

a criterion for any criminal law doctrine.

And our whole system of criminal blame and punishment, | 12|21 2|9 #x Holet HE MNZ& ZEH$t o0/
does not depend on a presumption of so «called | Al &% HO|ds N X QK| FHO| oESGHK| 9
metaphysical free will in the strong sense. That is the ability | SLICk. 142 AMZE At4l0] ol ZE Z0f Qs £
of people to act uncaused by anything but ourselves. When | At5]|0] @&Sst= s YLICH 27t #HY o of, OA
we excuse, it is actually because defendants lack rational | 2 AMM4 I1S0| &2(XHQl +=&20| EFSAHL A
capacity or are compelled to act, and not because they lack | Sst= & 28 BIt7| ME0, 2| XF X7t 29
free will. There is a philosophical metaphysical debate about | | | I{ZO| OtglL|ct. At7 2o|X|of 2ot H
free will and it's relation to responsibility in some ultimate | && QI ¥O|&3gt X =H0| en 1Hd2 I=5 2
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sense. But it is not a debate within criminal law. Now let us | 2|0

return to Eric Clark. Permit me to change the facts a bit. | =& 2|7t OtHL|Ct O|X o2l Z=to|A =0t 7tk
Supposed Clark knew Marts was a person and a police | AFM S 27t HHHEE 5{2f S|FAM Q. Clark® Marts7t
officer, but as a result of a severe mental disorder, he | AFZO|X} Z&EO|2tn 21 URAK|TE Mot HA Fofo
delusionally believed that when Marts stopped him, Marts | Z10t2 Marts7} 15 HEUS I Marts?t 1S F0|
was about to kill him. He therefore shot and killed Marts in | $tCH= AMH S ZAHo=2 TQAULSLICH &= MEkM X}
the belief he needed to do so, to save his own life. In this | 412] JF&& Ft7| 2lsf A sHofsiCte MEo=
case he purposely took the life of a victim, he knew was a | OFEE ZZst0 Ms{UCt 0] 42 = QEXHCE 3
person and a police officer, but he acted for a crazy reason. | ‘4Xt2| af2 &AUL, D= At ZEAO|2t= A2 &
His delusional belief, that was a product of his disorder, | %X 2, T O/F O|fE WSYESLICE 19 LA
rather than being caused by his carelessness or the like. His | 418, 1742 12| £2o|Al0f 2gt Z40| 2t7|ECt= 19|
capacity for rationality, under the circumstances, was | 2AAQ| AHZO|USLICE Aol el ge|dEfist O
severely compromised, and he is a candidate for the excuse | 2| 532 MZstH Yol HEQ Al 0|49
of legal insanity. The criteria for this excuse, and recall that | #Ho| SEXIYELICE O] YOl 7|&FN ZE FH3
all justifications and excuses have their own criteria, are that | @ B2 Xt 7|&F2 7HX|1 QUCH=s A2 &7|6H
he was suffering from a mental disorder and, more | A|2. d= F4l FOE n&F 20 ol o 8%
importantly, as a result did not know right from wrong. In | 42 Znt¥c=z ARC2HEH SHE A X =t
this hypothetical case if we believe him, he did suffer from a | Che ZQLICL O 7tdeol AL 2[7t 1§ E=CHH,
mental disorder and as a result he didn't know that killing | 2= HAIX QO HOjE Z4JALD ZXo=2 HQl OIET}
Marts was wrong. He delusionally and genuinely believed | 2R E|UCHs A2 SHSLCEL d= AHAQ| 40 2
that his own life was wrongfully in danger, and that he had | St &0 XM QUCtD Yo=o|n FYoez LJYS
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a legal right to kill Marts to save his own life. Never the less,
it was wrong to kill Marks because the officer was not
threatening Clark. But Clark was not a responsible person
because he did not know that he was doing wrong and it
was not his fault that he made this mistake, thus he will be
acquitted by reason of the excuse of legal insanity. Assume
that its prosecution is able to prove its case beyond a
reasonable doubt and that no affirmative defense is
established. The defendant will then be found guilty of the
crime charged and deserves to be punished. At this stage
we are ready for the last part of our discussion, sentencing.
The imposition of the proper punishment. Most experienced
criminal defense attorneys will tell you that their clients care
far more about whether they will go to prison, and for how
long than about whether they are convicted. Yes, a
conviction imposes blame and stigma, but for most people,
going to prison, the primary punishment in the United
States is profoundly painful and to be avoided for the many
reasons that are not difficult to imagine. Thus, the possible
punishments, and the process by which they are imposed,
are of the utmost importance to the state and to the
individual. The goals of sentencing are generally the same

goals that generally justify criminal blame and punishment.
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Giving offenders their just dessert and preventing crime. But
sentencing schemes are seldom precisely clear on how
these goals should be weighed and balanced in general, or
how they should be applied in individual cases. Recent
decades have seen greater emphasis on retribution and less
indeterminate sentences. But the pendulum may be
swinging towards more evidence based crime control that
focuses on the offenders risk of future criminal behavior. The
punishments that may be imposed for crimes are set by the
legislature, or by an administrative agency the legislature
authorizes to do this. The Supreme Court has repeatedly
held that the 8th amendments prohibition of cruel and
unusual punishments, sets almost no constraints on the
terms of years legislatures may authorize. The Supreme
Court has held some exceedingly severe sentencing

schemes, such as California's original three strikes and you're
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out law. Which permitted a sentence of 25 years to life, for
a defendant convicted of a third felony, even if the third
felony was relatively minor, and the prior two felonies were
not so serious. There is enormous disparity across and
within jurisdictions concerning the proper sentences for
various crimes. Once again, the federal laboratory is at work.
Juries decide whether the defendant is legally innocent or
guilty, and with the primary exception of capital sentencing,
judges impose sentences. Generally, the legislature provides
for a range of sentences for each crime, but is often unclear
what sentences, retribution or crime control demand.

Judges therefore, have wide discretion to decide what
sentence to impose within the statutorily authorized
range. They're typically aided in this by non-binding pre-
sentence reports prepared by probation officers, or other
court personnel that address the defendant's background,
the circumstances of the crime, and other sentencing
considerations. In some jurisdictions, judicial discretion is
constrained by legislatively mandated guidelines, or by
required mandatory minimum sentences that must be
imposed. Despite attempts to rain in unjustified discretion,
inequality in sentencing for similar crimes committed by
similar defendants remains a disturbing phenomenon. There
has been a great deal [INAUDIBLE] concerning sentencing in
recent decades, reflecting the recognition of how important
it is to individual lives and to the society as a whole.
Everyone hopes that the attention paid and the thought
given will produce a more just and effective sentencing
system. But whether that result will be achieved is an open
question. Let me conclude this section on sentencing by
pointing out another way in which the United States is
distinctive. Imprisonment and fines are a common feature
across a wide range of nations, but what sets apart
sentences in the United States, compared to other
developed nations, is the much greater length of prison
terms we impose for most crimes. | leave aside here, capital
punishment, which among western developed nations, only

the United States imposes.
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appropriateness and crime-control effectiveness of the
death penalty, and the distinctiveness of our imposing it, it
applies to so few cases that for this lecture | will simply treat
it as an example of comparative harshness of our
punishments. Let me therefore return to the example of
imprisonment to illustrate my point about the length of
sentences. Please compare Bernard Madoff, whose massive
fraud harmed in impoverished large numbers of innocent
people, wiping out retirement savings and other crucial
forms of investment, and security. To Anders Breivik, the
young Norwegian internationalist, who killed eight people in
Oslo bombings to create a diversion, invaded a summer
youth camp for members of a political party he despised
and systematically slaughtered 69 people at the camp.
Madoff, who was 71 years at the old at the time of
sentencing for his fraud, received 150 years in prison for his
Ponzi scheme. Breivik, who is 32, received 21 years for his
mass murders of 77 people. Breivik would have to serve at
least ten of the 21 years, although, he could be detained for
much longer in Norway on non-penal grounds. Non-penal
grounds, if he were found to still be dangerous. With no
lack of compassion or respect for Madoff's victims. | can
safely say that what Madoff did was far less blameworthy
and harmful, but our law permitted a vastly greater sentence
than Norwegian law provided for Breviks multiple murders.
Of course, Madoff was much older and likely to effectively
serve less time, but that is beside the point. If he had been
Brevick's age the sentence disparity would be even clearer. It
goes beyond the scope of this lecture to explain why our
sentences are so comparatively severe. And I'm here taking
no position on whether such severity is justified, but it is
simply a fact that sentences in the United States tend to be
comparatively severe. Let me say a few words in conclusion
about the future of criminal law. We have covered a lot of
territory. Here is a brief speculation about the future. As we
all know from reading the newspapers and other media,
there have been major advances from the various sciences
in our understanding of the causes of human behavior.

Hardly a day goes by without a revelation from psychology,
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genetics, neuroscience, and other disciplines that study
human behavior. Our criminal law is based as we have seen
on our ordinary understanding of ourselves as persons. As
we learn more and more about ourselves, will we come to
see ourselves as the non-responsible victims of casual forces
over which we have no control. If so, this would justify
abandoning our practices of blame and punishment that
take people seriously as moral agents. Many think that this
development is possible and even desirable. In contrast, |
think that this is highly unlikely for many reasons. And |
believe that our view of ourselves as creatures who act for
and can be guided by reason, which is the basis of criminal
law and ordinary morality as, is here to stay. And it's a good
thing too. Our current concept of personhood is at the core
of concepts like liberty. Dignity and respect and concern for
people that contributes to the richness of our lives. | believe
it would be a human disaster to abandon these concepts,
and there is no scientific or moral justification for doing so.
Criminal law is a complex and fascinating topic.

| hope that you found this lecture interesting, and that it
had provided you with tools to think about criminal justice

issues as concerned citizens. Thank you very much.
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1. Criminal law is distinctive for which of the following reasons (choose one)?
A. It is a system of rules that helps us regulate our interpersonal lives.

B. The rules are enforced by the state.

C. The rules establish which forms of conduct violate what we owe each other so that state imposition of blame,

stigma and punishment is justified.

D. The rules give citizens good reasons to behave in desirable ways.
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2. Which of the following statements is most accurate concerning the justification of criminal blame and the imposition

of punishment (choose one)?

A. Cost effective crime control is a good justification.

B. Criminal punishment by the state is so painful that it requires powerful justification.

C. Punishing people in proportion to what they deserve for committing a crime is a good in itself.

D. All of the above are accurate.
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3. The fault principle is a cornerstone of the criminal law. Which of the following statements best describes the fault

principle (choose one)?

A. If a person causes a harm, the person must be at fault and therefore deserves punishment.
B. Fault is primarily dependent upon the mental states with which the person acted.

C. Being careless is the essence of fault in the criminal law.

D. The criminal law punishes people only when they are at fault for causing some harm.
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4. Which of the following statements is most true about the structure of criminal guilt (choose one)?

A. The defendant will be guilty if the prima facie case is proven by the prosecution and the defendant has no affirmative

defense.
B. The defendant will be not guilty if the prosecution is unable to prove all the elements of the charged offense.

C. The defendant will be not guilty either if the prosecution is unable to prove all the elements of the charged offense

or if the defendant can establish an affirmative defense.

D. All of the above statements are true.
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