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An Introduction to American Law

by University of Pennsylvania

https://www.coursera.org/learn/american-law/supplement/uRsWx/syllabus

Tort Law

A civil wrong which can be redressed by awarding damages. For more, click
here: http://www.law.cornell.edu/wex/tort

Key Terms:
battery
The intentional causation of harmful or offensive contact with another's person without that

person's consent. (http://www.law.cornell.edu/wex/battery) This is an example of an intentional
tort.

comparative negligence

A tort rule for allocating damages when both parties are at least somewhat at fault. In a situation
where both the plaintiff and the defendant were negligent, the jury allocates fault, usually as a
percentage (for example, a jury might find that the plaintiff was 30% at fault and the defendant
was 70% at fault). (http://www.law.cornell.edu/wex/comparative negligence) This system has
replaced the old rule of contributory negligence.

contributory negligence

A plaintiff was totally barred from recovery if they were in any way negligent in causing the
accident, even if the negligence of the defendant was much more serious.
(http://www.law.cornell.edu/wex/contributory negligence) Today, the more common rule
is comparative negligence.

damages

In tort law, a remedy in the form of monetary compensation to the harmed party.
(http://www.law.cornell.edu/wex/damages)

fault


https://www.coursera.org/learn/american-law/supplement/uRsWx/syllabus
http://www.law.cornell.edu/wex/tort
http://www.law.cornell.edu/wex/battery
http://www.law.cornell.edu/wex/comparative_negligence
http://www.law.cornell.edu/wex/contributory_negligence
http://www.law.cornell.edu/wex/damages
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In civil law - negligence, want of care, an improper act or omission,injurious to another, and
transpiring through negligence, rashness, or ignorance. (http://thelawdictionary.org/fault/)

intentional tort

A type of tort that can only result from an intentional act of the defendant (as opposed to
a negligent one). (http://www.law.cornell.edu/wex/intentional tort)

negligence

A failure to behave with the level of care that someone of ordinary prudence would have
exercised under the same circumstances. The behavior usually consists of actions, but can also
consist of omissions when there is some duty to act (e.g., a duty to help victims of one's previous
conduct). For more, click here: http://www.law.cornell.edu/wex/negligence

products liability

American law holds the manufacturers of consumer products strictly liable for injuries caused by
manufacturing defects. For more, click here: http://www.law.cornell.edu/wex/products_liability.

punitive damages

Punitive damages are awarded in addition to actual damages in certain circumstances. Punitive
damages are considered punishment and are awarded when the defendant's behavior is found
to be especially harmful, but are normally not awarded in the context of a breach of contract
claim. (http://www.law.cornell.edu/wex/punitive_damages)

res ipsaloquitur

Latin for "the thing speaks for itself." In tort, a principle that allows plaintiffs to meet their burden
of proof with what is, in effect, circumstantial evidence. The plaintiff can create a rebuttable
presumption of negligence by the defendant by proving that the harm would not ordinarily have
occurred without negligence, that the object that caused the harm was under the defendant's
control, and that there are no other plausible explanations.
(http://www.law.cornell.edu/wex/res_ipsa_loquitur)

strict liability

Rule providing that if you cause an injury by a deliberate act, even if you did not mean to cause
injury and were careful, you are liable to compensate the injured party. For more, click
here: http://www.law.cornell.edu/wex/strict liability
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Philosophy at the University of Pennsylvania Law
School where I've taught for 17 years. I'm here
today in the moot courtroom of the law school
to tell you about American tort law, what makes
it distinct. What s

American tort law? To begin, I'd like to tell you a

it special, what makes
story from the 19th century when an American
tort law, distinct from English tort law, first
emerged. So, two dogs broke out in a vicious
fight. One dog was owned by Mr. Brown, the
other by Mr. Kendall. Concerned about the safety
of the animals, Kendall took a long stick, about
four feet long, and began beating the dogs,
hoping they would separate. Brown stood behind
Kendall, observing his efforts. Unfortunately, an
accident occurred. At one point, Kendall took a
few steps backward in the direction of Brown
while continuing to swing the stick. He didn't see
just how close he was to Brown. He inadvertently
struck Brown in the eye, causing severe injury.
Like the unfortunate Mr. Brown, people are
injured every day. They're injured in car collisions,
while operating machinery, at work, by medical
procedures. They're injured by pranks, by
invasions of privacy, in natural disasters, when
ferries capsize, in train, in air crashes, at sport, in
fights, in war, and in acts of terrorism. The
property that people value is damaged too. Their
animals can be poisoned, their cars dented, their
jewelry stolen, their bicycle swiped, their homes
burned down, their smart phones borrowed and
left out in the rain. Tort law is a response to the

problem of injuries like these.

Tort law allows someone injured, like Mr. Brown,
to seek monetary damages from someone who
causes an injury, like Mr. Kendall. Did Brown
actually win money from Mr. Kendall? More about

that in just a few moments. But let me tell you
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something more about tort law. American tort
law is part of our common law. It is typically
distinguished from other areas of common law,
most notably from contract law, which arises out
of mutual agreements, from property law, which
regulates ownership, and criminal law, which

penalizes wrongs on behalf of the public.

We use the term tort action to refer to a civil
lawsuit based on a claim that someone has
violated judge made rules or closely related civil
statutes that serve as precedent and authority for
adjudicating private disputes. As noted, tort
actions usually seek money to compensate for
the harm done. Where injury is ongoing, though,
someone fed up with it might seek a court order
to just enjoin the action, enjoin the noises, the
smells, the pollution, or other nuisances or harms
that are affecting them. American tort law is
embedded in an adversary system of procedural
justice. Each party hires their own lawyers and
expert witnesses to persuade judge and jury. The
adversary system relies upon the use of non-
expert juries to adjudicate facts, and upon
professional lawyers to bring and defend claims
before professional judges and to negotiate
settlements. Substantive tort law is private law
made by judges and modified from time to time
by state statutes. Tort law empowers victims of
injury to receive justice from those whom judges
and juries consider responsible for their injuries.
But what kind of justice? The justice of money?
It's often said that the main purpose of tort law is
to compensate victims of injury to achieve what

some Western philosophers call corrective justice.

Corrective justice is a justice that seeks to
redress wrongs by placing the injured person

back in the situation he or she was before they
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were injured, the status quo ante, as we say in

Latin.
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You can't give a man who's lost an eye a new eye,
but you can give him enough money to buy a
fake eye, a prosthetic eye, visit his doctor, replace
lost wages, and afford a lifestyle similar to the
one he enjoyed prior to the injury when he had
two eyes. Tort law is not just about corrective
justice. Judges have recognized other aims of tort
liability. These variously include deterring careless
and aggressive behavior, punishing recklessness
and malice, encouraging insurance, and forcing
businesses to internalize their costs. As law
students quickly discover, American tort law
consists of a very, very large number of judge
made rules and principles. The rules differ slightly
from state to state, so American tort law is really
50 different sets of tort law. But there is much
commonality in state common law. The law
doesn't change much from New York, for
example, to California. Some of the rules and
principles that comprise tort law are centuries
old, inherited from English common law. Some
are only decades old. Some even newer. Tort law

changes. Judges can change the rules.

One of the distinctive features of the rules and
principles of U.S. tort law is a decided preference
for imposing liability only where someone is at
fault. We blame. But there are numerous
pragmatic exceptions. With respect to some
classes of injury, courts think liability is so

important for policy reasons, for the sake of

Ct.
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social goals like reducing the frequency and
severity of accidents, for example, that they

assign responsibility without fault.

American law recognizes three main categories of
tort liability corresponding to three broad sources
of injury. One, injuries stemming from
intentional acts. Two, injuries stemming from
negligent acts. And three, injuries stemming
from dangerous activities or defective
consumer products. | have taught tort law in the
United States for more than 25 years. What keeps
me interested is the stories of how people get
hurt, and whether the rules and principles of tort
law can be brought to bear to make things
better. Like most professors, | teach tort law
mainly by asking students to read and discuss
the stories that comprise case law. Case law is the
body of reasoned opinion judges write to explain
their decisions in the individual cases brought
before them. Judges do their best, but they don't
always get the rules right and don't always make
sense. Their published opinions become the
authorities, though, upon which we rely to guide
our behavior and resolve our disputes. We try to

be critical but also respectful.

Our judges are storytellers, and learning common
law torts is learning the stories and the
significance of the stories that judges tell about

our personal and public calamities.
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Now back to the story of the dogfight. First,
the dogs locked in battle. Then their owners
took up a battle of their own. Mr. Brown
wanted money as justice from Mr. Kendall.
Kendall didn't think Brown deserved it. Brown
brought a tort action against Kendall in a
Massachusetts state court, hoping to force
Kendall to pay. Now, Brown was the plaintiff
and Kendall a defendant in an adversarial court
case that American legal history came to know
as Brown versus Kendall. We can speculate
that Kendall was very unhappy about getting
sued when he intended no harm to Brown. No
one really likes getting sued. But why? Well,
first of all, lawsuits can damage one's
reputation as a good and careful person, good
and careful employer or business. Second,
lawsuits are time-consuming. They can drag on
for years. You might be injured in 2014 and not
see your case resolved until 2020. Mr. Kendall
died before Brown's case against him was
resolved, and the case against him had to go
on against his estate represented by his wife.
Third, sometimes it seems litigious people sue
just for revenge, to annoy, or to get easy
money through an out-of-court settlement.
Sometimes with deep pockets, such as wealthy
defendants or an insurance company. Experts
disagree about the percentage of U.S. lawsuits
that are frivolous and unjustified. But | tend to
think there are fewer lawsuits than would be
warranted by the facts. There'd be more
lawsuits, but people don't want to be hassled.
They don't have access to lawyers, and they
can't manage the distractions. We can speculate
that Mr. Brown probably needed the money he
was suing to get. Most Americans who suffer
serious accidental injury are not wealthy and

have a practical need for money to pay medical
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expenses or to replace lost earnings resulting
from their injuries. In the U.S., we've never had
a national health insurance plan that provides
free healthcare for ordinary people, and no job
guarantees for injured workers. We do have
something called Social Security Disability
programs that didn't exist in Mr. Brown's day to
But the

amounts that people get from the state are

help permanently disabled people.

very small compared to what they might earn
in a lawsuit.

But bringing and defending lawsuits s
expensive. You have to hire a lawyer. The
America legal system is far too complex for the
average man or woman to understand on their
own. The many deadlines and procedures that
must be followed are known only to local
experts, attorneys who have completed law
school, passed the state bar qualifying them to
practice law and gain practical experience. The
rules of common law, which differ somewhat in
each of the 50 states that comprise the United
States, are not easy to research and learn. Now
plaintiffs with a decent claim can generally find
someone to represent them on a contingent

fee basis.

The plaintiff's lawyer who agrees to work on a

contingent fee basis only gets paid if the

plaintiff wins and generally earns nearly half the
winnings or more. In the U.S,, if you get named
as a defendant in a lawsuit, you generally have
to hire a lawyer, a private lawyer, to represent
you and pay them a large hourly fee. Hourly
fees are likely to be ten times or more that of a

typical worker.
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successfully convinced a judge and a jury, a
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jury made up of members of his own
community who were assigned to find the facts.
He convinced them that he was truly injured,
truly injured by Kendall, and that the injury was
the specific sort the common law defines as a
tort, a civil wrong. But Kendall did not consider
himself a tortfeasor, a wrongdoer. He
considered the accident something for which
he should not be held responsible. He admitted
his actions with the dogs and the big stick, and
that they contributed to the serious injury that
his friend suffered, but he believed he'd done
nothing wrong. He had not wanted to wound
the plaintiff. He'd only wanted to separate the
dogs for the legitimate purpose of protecting
them from mutual destruction. Dogs can't be
allowed to hurt one another. For Americans,
dogs are treasured. They can be pets and
companions. They can be work animals that
help us earn our living. Back in the 1960s, my
great-grandfather used a pack of hound dogs
that he kept underneath his house for hunting
and fishing. Dogs hunt and help put food on
the table. Dogs can pull transportation sleds,
guard businesses and homes, and sniff out
crimes. They can help blind people to safely

navigate city streets.

Kendall's attorneys appealed a decision against
him to the Supreme Judicial Court of
Massachusetts, and in this higher court, he
won. Kendall believed he'd acted lawfully in
trying to separate the dogs and that he had
not been negligent in the way he used the
stick. Indeed, it could be argued that if any one
was negligent, it was Brown. Arguably, Brown
was standing carelessly close to Kendall and
that's why he got struck in the face. Since

Kendall was intently watching the dogs, Brown
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should have been intently watching out for
himself. An old common law rule called the
contributory negligence rule will prevent an
adult whose carelessness helped to cause an
accident from recovering in a lawsuit for
accidental injury. Now, today we compare the
fault of those but for whom the accident would
not have occurred, and we apportion blame,
reducing by some percentage the amount a
contributory negligent plaintiff can recover in
their lawsuit. Chief Judge Shaw ruled on appeal
that the trial court had not properly instructed
the jury. The jury should have been told clearly
that Kendell

unless he'd injured him either intentionally or

would not be liable to Brown

negligently.

Brown and his lawyers failed to persuade Judge
Shaw and the high court that the correct rule
of American common law was a rule of strict
liability. Under a rule of strict liability, if you
cause an injury by deliberate act, even if you
don't mean to do it, you're liable no matter
how careful you may have been. Brown's
lawyers wanted the court to follow, in essence,
the logic of an ancient English case sometimes
thought to be evidence of a common law rule
of strict liability. This case is called the Case of
Thorns. In the Case of Thorns, a man trimming
hedges on the property line between his land
and his neighbor's land crossed over to clean
up some fallen branches. He was found civilly
liable for trespass even though his intentions
were kindly rather than a deliberate effort to
trample and destroy with force and arms a
neighbor's land. He was trying to pick up his
trash. Nonetheless, he trespassed and was
found liable. So, in the end, it was found that

Kendall would not have to pay Brown unless in
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the new trial ordered by Judge Shaw, Brown
could show that Kendall acted negligently or

intentionally in injuring him.

tort-law-part-3

[MUSIC] Mr. Kendal's victory before Chief Judge
Shaw happened more than 150 years ago. But
it tells us something about American tort law

that remains true today.

Brown vs Kendall pronounced that America's
tort system is and should be a generally fault
based system. If a man or woman is to be
found liable for an accident in a typical case, it
must be shown that they were at fault. He or
she is at fault only if they acted intentionally.
We now say, "knowingly" or "purposefully.". . Or

if they acted negligently.

A negligent person is one who acts without
the ordinary care or prudence suitable for

the circumstances.

We say they also act as a reasonable person of
ordinary prudence. A reasonable person of
ordinary prudence. Judge Shaw, and influential
state judges after him, rejected the strict
liability interpretations of the common law. A
New York court bluntly rejected English strict
liability rules as unsuitable for a new world,
nation building nation. In the case of Losee vs
Buchanan, a boiler exploded in a paper mill,
damaging adjacent property. The owner of the
property went to court to recover based on a
strict liability theory. But the New York court,
decided that

plaintiffs need to establish fault. The injured

like the Massachusetts court,

plaintiff had to prove by a preponderance of
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the evidence that the owner of the boiler either | 2| H22 227t &A7F L Ao M=
intended the harm, which he clearly did not, or | S} =X O{FO0|Ct ODjAIEMNZE R FE9| H
had been negligent, which was possible. It was | & S&0| Z& As{o] CHEE MA2 Lot
not enough that his boiler exploded, the | 22 RFolo| Z70| ZAHELICE O/F akt=
question for the judge and jury is whether the | 2 1HAO| 25t 780 A Mol YLt
boiler exploded as a result of the negligence of | H E&ZXQIX| E&= Ids X| =45t AYH
it's owner or his employees. Thanks to courts in | LIC}. 25 HE ASAE2 0O/= AEFQ|Q
Massachusetts and in New York, liability for | §Ql0f =&O0| & Zio|2tn YFHOE HEx=
accidental injury is generally based on a proof | BA| Mo =2 HZt3H7| WHE0| 19 A7| THALTE
of negligence. American scholars debate | 2F &S XHE{HCtD FFBLCE 7[Y7t
whether the rules of negligence are more | A1t 34 FA2 mg £ QX[Pt /AKX Q&
efficient or fair than rules of strict liability. Some | At0f CHsH YASHAH HMUSK|= Zof CHsy
legal historians claim the Rule of Fault was | 48g ER7t QICHH O XS HE & =
embraced by the 19th Century judges, because | A& LICE. 2| Ol= X|H], R2[2] At2|H A <f
it was implicitly or explicitly thought to be | 2 S2[0|A St XA7FE AFHotCtD M| Q|
helpful to the cause of American Capitalism. | & LICt.
The spirit of entrepreneurship and innovation
can fly freer if one doesn't have to worry about
being strictly liable for inevitable, but unwanted
accidents. It has been suggested that the
American rule of Law, our social contract
promises us security and freedom.
Tort Liability, based on the fault principle, | 2 %%l &0 243 24 W9 MUA2S &
arguably enhances our freedom, while | 2t0f| Cist 22| RFE EFSIHME 22[9
respecting our need for security. ARE SUAZ ALt
How so?  Well, negligence liability M 2ol £

disincentivizes carelessness and unreasonable
risk taking. Free enterprise, an opportunity in
theory open to all, exploits dangers with
supposed benefits for all. Trains are dangerous
to the public. And

buildings,

but beneficial so are

factories, tall bridges, chemicals,
boilers, and dams. The price of utter safety
would be a lack of progress and productivity.
Now, is this truth, ideology. I'm not asking you
to accept these political economic assumptions.

| merely report them as perspectives voice in
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our courts that may help to explain a central
feature of American tort law. American tort law
generally requires that those who bring a civil
lawsuit prove that the person who injured them
was at a fault. This is a distinctive though
debated feature of our law. Sometimes referred
to as the fault system. In the case of fighting
Kendal

another accidentally. Under American tort law if

dogs, Brown vs one man injured
this accident was a result of negligence, there
would be liability. However, if the accident was
not due to negligence, there would not be a
liability.

But The

contemporary definition of negligence builds

what, exactly, is negligence?
on the 19th century concept articulated by

Judge Shaw. In contemporary tort law,
negligence is defined as a breach of duty of
care owed to others, which causes injury to a
third person or a person's property. The duty
owed in most cases, the law says, is the duty of
the reasonable person of ordinary prudence
under the circumstances. So American courts
and legal experts suggest that the reasonable
person thinks about cost and benefits. If a
small inexpensive expenditure of care can avert
a more expensive and probable injury, that care
should be undertaken. Arguably, beating dogs
with a long stick when one knows another man
is standing close by, but out of sight is
negligent. To make swinging a stick more
careful, perhaps one should shout a warning.
Watch out, stand back. The cost of that burden
of care is far less than the cost of forseeable

injury to the man standing behind. [MUSIC]
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[MUSIC] The fault system recognizes negligence
as one kind of fault and intent as another. Let's
change the story. Suppose hypothetically that
Mr. Kendall was angry at Mr. Brown. He struck
him in the face with a stick on purpose, injuring
his eye. Now he would be civilly liable not for
negligence, but for an intentional tort, the tort
called battery. Battery is defined as purposefully
or knowingly causing harmful or offensive
contact with another. Kendall can be taken to
court by Brown if he negligently caused injury
or if he intentionally caused an injury. By the
way, and this is an important point, some torts
are also crimes. Battery is also a crime in
American law. So if you hit someone on
purpose or stab them or shoot them, you can
be prosecuted for a crime by the public
authorities and be fined or jailed. And on top
of that, your victim can sue you and recover
money damages. If you steal from someone,
you could be prosecuted for theft as a crime,
but also privately sued for the tort of trespass
to property or conversion. There are many
intentional torts. Battery is only one. Assault is
another, along with false imprisonment,
trespass to land and chattel, conversion or civil
theft,

defamation, invasion of privacy, interference

infliction ~ of  emotional  distress,
with a contract, and a few others. The list of
intentional torts is finite, and like all of tort law,
subject to change. It used to be a tort to steal
the affection of a man's wife or daughter. It no
longer is in the age of gender equality. Invasion
of privacy was not a tort until the courts began
to recognize it in the early 20th century in
response to technology that made it possible
for commercial photographers to use people's
photographs without their permission. The fault

system allows for defenses and excuses. With a
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good defense or excuse, you can avoid tort
liability

somebody or their property. Let me introduce

even for intentionally harming
another true story, this one involving a case of
intentional injury from 1971. A woman and her
husband, Mr. and Mrs. Briney, owned a house
inherited from her parents. The house was in a
remote area and they preferred to live
elsewhere, so they boarded up the house,
furnishings and all. Now, for many vyears,
whenever they would visit the house, they
discovered that thieves had broken in and
stolen various household items. The husband
got fed up. He decided he would address the
problem by setting up a shotgun trap in the
bedroom of the house. He wired up the gun
such that opening the door of the bedroom
would cause the gun to go off and injure the
lower body of an adult-sized person in its path.
Mr. Katko and a friend went to the Brineys'
house to steal bottles and jars for their antique
collection. They ignored a large no trespassing
sign posted outside the house. They broke in.
When Katko opened the bedroom door, the
spring-gun trap went off just as Bernie had
planned, and Katko was shot in the legs,
causing severe permanent injuries and
deformities. Katko sued Mr. and Mrs. Briney for
battery, but they snapped back with a defense
that has tempted many Americans, defense of
property. We have a right to defend our
property from thieves, they argued. The appeals
court decided differently. Although property is
life

important. If thieves threaten a person in their

important, human and limb is more

home, use of a gun in self-defense is often
permissible.

property
justifiable. [MUSIC]

But use of a gun to protect

in an unoccupied house is not
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The fault system is not the whole story of
American tort law by any means. There are
areas of tort law where a person can be held
liable for an injury, even though he or she has
not been negligent or intended harm or
offense. Tort law includes doctrines of strict
liability. One might find this surprising in light
of Brown versus Kendall. If a fault-based system
is so just and practical, how can doctrines of
strict liability, liability without fault, also be just
and practical? One way to understand the
situation is this. While generally speaking,
American tort law holds people liable when
they are at fault, some activity is so dangerous
the law holds those who engage in it to a
higher standard, a standard of liability without
regard to fault. The exception to the fault
principle for very hazardous activities may
function to discourage it. Hence, the doctrine
of strict liability for injuries caused by the
possession of wild animals and for blasting
operations as part of our law. If a person keeps
dangerous wild animals, say snakes, poisonous
snakes, or adult chimpanzees in their home,
and the animal bites a guest, the animal's
keeper will be strictly liable to the injured
person. Or if a person is engaged in a business
involving the use of blasting or explosions he'll
be strictly liable for resulting injuries there too.
American tort law also holds the manufacturers

of consumer products strictly liable for injuries

caused by manufacturing defects. The
argument for departing from the fault principal
here is different. It's not so much that

manufacturing consumer products like make-

up, or motorcycles, or medicines is itself
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dangerous.

It's that the public has expectations of safety
and cannot protect themselves from risk and
dangers, of which they may not be aware.
Some courts recognize near strict liability for
unreasonably dangerous product designs and
poor product labeling. Courts and
commentators sometimes stress that justice or
good public policy of asking those who profit
from enterprises to internalize the true cost of
their businesses to assume the burden of

redistributing  injury cost through their
insurance pricing and to seek the optimal levels
of investment in safety. Even when liability is
based on fault, American tort law eases the
burden of proving fault to make it easier for
plaintiffs to recover. Sometimes it's not practical
to expect someone who's been injured to prove
exactly in what way they were injured through
negligence, and the injury itself strongly
suggests negligence. For example, if a barrel of
flour falls out of a second story window and
hits a pedestrian on the head, doesn't that
mean whomever was in control of the barrel of
flour had to have been negligent? Res ipsa
loquitur we say, the thing speaks for itself. If a
bottle of Coca-Cola explodes in the hands of a
waitress can we assume that that particular
If a

patient wakes up from abdominal surgery and

bottle was negligently manufactured?
his arm is paralyzed can't we assume that
somebody in the operating room was negligent
even though the patient who was under
anesthesia cannot prove it? Doesn't the thing
speak for itself? Sometimes tort law makes one
person responsible for the wrongdoing of
another. Employers, though faultless, are liable
for the negligence of workers that takes place

in the scope of duty. The pizza delivery guy
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employed by Joe's Pizza causes an accident | d¢l= 0O/=0] &3s{el EME CIF= T
while recklessly speeding to make his next | @82 OtHLICt CHERS| FO|M XA 2H
delivery. Let's imagine. Well, Joe's Pizza is | At= ZE0| ZAHSIO| 74 MHE X|=ote
vicariously liable, respondeat superior, we say, | & 1% E3O0| QU0{0F TtLICL DEFO| Ui
more Latin. So, American tort law is a system of | HQl ItM=Z Qlsl ZFOM FEo4Ydt= 22X
fault-based liability with several important | = 1&FE 14 & = QIELICH Z2E2XQ &
exceptions. Tort law is not the only way in | & B3 Mz O H3 Z2HWZ S E&=S
which America deals with problems of injury. In | A& SHOFLICE BHA Si2[AHQl, 7|§ RF %
most states, automobile drivers are required to | HIZ 2 F4Yst AIZRES HHE o2 I|ciAt
have no-fault insurance policies that pay for | &l 7|2 (25 3Z|4XhHo| AFprLict 2ist
personal injuries without regard to fault. | 7|32 d=H2E HXNE XFS1 Ciol #
Workers who get injured at work due to the | EE|JUAX|TH AtHY =TS AACZRE HE
routine negligence of their employers are not | 2 SHHA|ZLICE B4 HAo| A EH #H<
permitted to sue those employers. They must | CH2H2 HHAS X ZSt= HOf 2[A7F iFQ
apply for compensation through an insurance | ZZ0| E+H =& HI & M= Fd
program, the worker's compensation insurance | ¥ & ZR7 giCt= AE olOjgtL|ct
system. Various victim injury funds, some ad
hoc, some standing, compensate people injured
by vaccines, hurricanes, oil spills, and terrorism.
Such funds heal nationally felt wounds and free
the courts from a large number of related but
factually complex cases. In the case of vaccine
compensation, the tort alternative means that
drug companies that make vaccine need not
fear liability for providing tools essential to our
public's health.
tort-law-part-6
https://www.coursera.org/learn/american-law/lecture/rmORC/tort-law-part-6
American Tort Law can be understood as a | O|=2| =% ¥d%ls {I@s a1t AH[XL H|
principled system of fault based liability with | & Z®0| TSt OQIE HMedties A (gt

some exceptions for dangerous activities and | 2| M 7|8t A|[ARo=Z O[] = UASZLICL

consumer product defects.

But as you learn the rules of Tort Law in detail, | 12{L} TAI0] 2 e HEZS XtMS
it can look less and less principled. Like a Mish | Ilf, AA2 © HEHAMo=Z HYU = JELICEH F
=

Mash of policy, politics and pragmatism. Some | M, &X| % MEZFO[°| Mish MashXH. 0{H
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doctrines seem harsh or unfair.

weles 7kEotAL 238 o YUt

The law allows civil suits against small children,

even as young as four or five years old.

Mentally ill people whose actions stem from
serious psychiatric delusions are liable for

intentional acts.

o mx
oy r>= I
I~ oF rot

M

9

4 ~ 5 M OfZl OtO|S=XtE QAL

As between too innocent some courts say, the | & FZ| ot AtO|OfA HE U2 TSICH 4
person who caused the injury should pay. But | SHE =2 o A2 X|Eoof stCt SHX[Tt
why? el?

The law recognizes liability for highly offensive | B2 AbdZ Fsfet AMAE &9l o=X Ol
invasions of privacy and outrageously | 10| CHst 0§ ZZAZXQl HB{o| CHoE MY
intentional inflictions of emotional distress, but | & QIESHX|TE QASH HA U H|L0f| CHSHA
not for racial epithets and slurs. = MASX|X|SHX| @k&LICH

However, hatefully intended. American Tort | J12{Lf, 7|7{0| Q|=3iCt Ol =Y WY
Law traditionally, has not required that we | (American Tort Law)E= MEXHo=Z Qo] X
lend a helping hand to people in danger. | 3t AIRHEOAH =82 &=ZE HLUIHE =R}
Unless we put them in the path of danger | AR ELICE. 22[7t S Zo| =X LAHL
ourselves or have a special relationship to | 51t SYst A7t JAX| ¢= o dgE=2
them. So if | see a woman drowning in a | &2 HZROA Z0 wZ st Q1S EAZ|H,
shallow pond, I'm not liable to her or her family | L7t Z&tAH =Qst= AHE X2tz O Of%t
if | simply let her drown, even if I'm a strong | 7t AL A[Z|ABICHH 1149| JtF0AH MAS
swimmer and the law does not require me to | XA|X| @fELICH HE0| et &M AFZHOIA 2
warn strangers of dangers. If | see a train | @2 Z1GX| QUOtZEL|Ct Z|X7t07t=
coming and notice a blind man on the track, AMEFS ©Or X2|B L= I A0
I'm not obligated to warn the man of the CHoH ZstAHLE QHNSHA &2 &
danger or pull him to safety. Cf.

Lately, there's been a trend in American
Common Law to expand the understanding of
who owes a duty of care to whom. This is a
positive trend in my view. Tort Law is becoming
more generous. More compensation driven,
more strongly deterrent. Psychologists now
have a duty to warn potential victims of their
mentally ill patients. Schools are responsible for
protecting children from harm. The government

is responsible to people they take into custody.

O3 328 % (American Common
Law)0] =7t =71 24
of Cist O|sHE HS|l= FM7F UJSLICE Of

W Asze 3R o

SAY 28 X3 X
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Meuch =9
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There's also a trend in American Common Law

to hold businesses responsible for crimes
caused by third parties. Suppose you're out
shopping and get robbed and beaten up in the
parking lot of a major retail chain store like
Wal-Mart.

caused by a criminal and not by Wal-Mart, a

Even though your injuries were
court might hold Wal-Mart responsible if the
store could have seen that a lack of security in
the

vulnerable to crime. But modern Tort Law is not

parking lot would make customers
consistently compensation driven. Politics get in
the way. It took many, many years for courts to
find  that

responsible for cancer, death and disability.

cigarette  manufacturers  were
Even though gun violence is a major problem
in the United States, courts have not generally
held gun manufacturers tortuously responsible
for criminal and accidental gun injuries caused
by other individuals. This may be attributed to
the power of the gun lobby. The political
climate of the United States is highly relevant
to Tort Law. Lobbyists for physicians have had
an impact on the creation of statutory caps on
the amount of money that can be recovered in
a medical malpractice action. Lobbyists for
manufacturers have had an impact on the
creation of caps on damage awards for pain
and suffering and punishment. Product liability
laws make it harder in some states for plaintiffs
to prove a design defect. Whether the mix of
pro business, pro victim tort rules and policies

serve the public is a vital question.
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a just response for the need of society to
compensate, to deter and to punish injury

empowers individuals, injured through
intentional, negligent, and dangerous activities,
to file civil complaints with the courts

seek financial payments and other remedies
from blameworthy private parties or state, local
and federal governments

Distinguishable from the question of whether | 150| FX|et HHOAM £2 7|¥ES 7HX|1
they have good origins in politics and power. | A=X[2| HZut FHECH Qs AES H
Let me try to summarize and conclude. | A|C}. O[Z Q&2 CHE AtZE0| 2ot 87t
Americans believe that injuries caused by | @Y%t HRLEZES AtHO0| UACtn VEL|ICEH =
others deserve a just response. Tort Law is | B HRIEHS Atg|7t EAstn, MANHE 3|1,
widely presumed to be a just response to the | X8 & ER0| Cist HYst HE2z2 da|
felt need for society to compensate, to deter | FJELICL. =8 HWLIH (Tort Law)S Solf 0]
and to punish injury. Through its Tort Law, | = AtZlE ZHQIO|A| HEHE FOTLICH =X,
American society empowers individuals. | Itd S QB gE = Az e AH[X
Injured through intentional, negligent, and | &2 AtE5t0] BHeS & T XM7IE A
dangerous activities or the use of defective | 7| & 23t 20t2 #&0| Qs TIZH GAX}
consumer products to file civil complaints | E= F, K& I Yt HE=EH HEE X|=
through the courts. Such complaints may seek | % 7|Et FHMS 2AM o £ QUELCH 2
financial payments and other remedies from | HZ A7} O52 CtList F&3 4ot FE2
blameworthy private parties or state, local and | 5tH, 2498t HX}, At E&= Otz THALRY
federal governments. With a good lawyer | Hi&d® AOIA HHHOIAM L= B THO0A
guiding them and a strong enough claim, an | &2 Sdf o|H TFO FoE &= & =+
injured man, woman or child can secure a | U&LICt

certain kind of justice, the satisfaction of the

claim in a courtroom before a judge and jury

or in a negotiated out of court settlement.

The Tort Law fault system is one of the means | 28 #® (Tort Law) Z2F ME= 22/Q HX|
to which our rule of law secures freedom and | 7t AtFel o™ E EHEYS= Lt & StLIYL
security. We are free to engage in a wide, wide | Ct. 92| QEXMOE EEs EFOISHA CHE
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range of conduct subject only to the demand | At E0IA &ME ©S|X| LOpofsiCt= 27
that we not hurt others intentionally or | Of CHSHAMEE = H2 ZFHIH HS0 XFE
negligently. If we do, justice demands that we | Al &g = UFLCE 27tetCEH, & 2%
restore them to their status quo ante to the | & 2|7t &2 Yo7 Mo HEHZE HEHE
position they were in before the injury we | ¥ & A2 @7FgLLC R 159 AlY
caused. We cannot bring back their vision or | O|L} &322 L7|X| 21 Z2 U= 82
their ability to walk without a painful limp, but | 3|5 & & SIX|Tt EALet HiA QO] B= Z
we pay them a sum of money that a judge and | &2 X|=LICt. SESHA 158 245t 1
jury believes. Fairly compensates them and | £4F CHE AIRSS ANTLICH e A[2-H2
deters them and others. The fault system is | HA&tu} 2AX|2o| SH0| o8 HIxozm FI|
motivated philosophically by the goals of | £0{& LIC}
compensation and deterrence.
We want people to be made whole when | 2= 4XNE Y/US 0 AESO| 2TSHA
they're hurt and someone else has been at | £|7|& RSt F&7+ CHE AtE0| HZRoH A
fault, it's only fair. But we also want there to be | & J?HCHH 42 ZdsH AQYLICE 2Lt
fewer instances of injury. We want a safer | &2 Atef|7t H7|E HELCH f2= § ¢
world. We want to create incentives for safety | @3t M&E RgLICL 2= AHHM XHE
and restraint. And so we impose toward liability | ¥/t QIMIE|ZE TtE10 HNELICL d2iM 22|
to increase the odds that people who can | £ CtEA #& & = Ues AMHS0 & = U
behave differently do. The fault system is also | & ©&2 #=0|= Mo CHsy ZagL(Ct &
motivated by the goal of punishment, though | & A|AEE ™ol FHO|7|= SHX|TH HEHO
that is mainly the job of the criminal law. If | S 80| 2ISfME S7|7t FOEL|CH AES0|
people are very malicious and reckless, the civil | Of-% 2to|M0|1 2ot ZL, DAL HAZ2 A
courts may award money damages called | 22 It HAAE &3 HiMdZIS XF & =
punitive damages to punish and very strongly | %20, D1 QS1 22 2YHS A0 oKX &
deter future wrong doing by the defendants | 2 AtEE0| 23t 02| RS XMX[gL|Ct
and others who don't want to suffer the same
fate.
Some activities are so dangerous, we assign | 0| 52 fdSEZ, R2|= MY MAX}O
liability responsible parties not at fault. And | Al 22 XN X|EX| &&UCH =2 NS0
because of dangers to consumers of defective | 8t AH[XIQ| 2|H WE0| <2l MUYZS £t
products, we impose strict liability and modified | 17| ®/of st MAnt AZAsH MAZS A
versions of strict liability in negligence rules to | StA H&gLICE HZE0| MAO|UqE= H 3XHE
assign blame. The trend of holding third parties | 235t 21 S 71X o|F0f gt Edist 2t
responsible for crimes and recognizing special | AlE QASHE =M= AES0AH B4 FEHO|
relationships as the basis of duties to warn and | AFRIS2| & RHE diadte AR BF
rescue, reflects that compensating people for | O &85AH O{AX|LD JASS BHHTLICt OX|
injury is increasingly seen as more important | 422 =% WO EA EXOf Cipt HH
than freeing people from the burden of | 3 CHSXO| OfL|2tE AtAES LHIMSLICE B




http://neohan.org

payment. Finally, we have discovered that Tort | &2 Y2 L& YMXs FEROM Z2[5t=
Law is not an adequate response to the | APl Ratd H¥Z S X=ELCH FEEL
problem of injury. Some victims of injury are | 7t #2|5t= ZEA B4 Ees FEIL &2
cared for through private, no-fault insurance | = S 3| dx} 7|5, 28 AdfQl B2 &
managed by the state. Workers compensation, | &0/ MzZ2 HHLCL Oz 2% AL
managed by the state. Or special victims' funds, | ZH&{0f CHEt Q+7F JUSLICL HIE HEO
some managed by government. The Common | 2|5t 2% 7H=0| UELICH gL} 2t Ho|
Law of Torts is old law and it's new law. From | X|3f, 22| 2&HY TAIS| X|&= O/= =4H
time to time, there are demands for Tort | Wl 7|XYLCE Of 2 1 O If &

reform. From time to time, there are Tort | Ct HATLICt. 2|7t Xzt & Of Zst & o
reforms by statute. But the wisdom of Common | 142 A3 Jtsstn atg 2=Cf nZEL|C}
Law, the wisdom of our Common Law judges is
the foundation of American Tort Law. This law
is as relevant as ever. It's workable and

welcome when it evolves as we evolve. Thank

you.

1. The main goal of tort law is:

A. To provide a private forum of justice for the resolution of contractual disputes that arise in
business and everyday life.

B. To punish individuals charged with violent crimes and property damage.

C. To compensate with money damages victims of injury caused by intentional wrong-doing,
negligence or certain other wrongful conduct.

2. Under the Massachusetts state court's ruling in the historic “fighting dogs” case of Brown v.
Kendall (1850):

A. A plaintiff is entitled to compensation if the defendant acted unreasonably.

B. A plaintiff is entitled to recover if the defendant is at fault.

3. Negligence is defined in American common law as:

A. Failure to exercise the care of a reasonable person of ordinary prudence under the
circumstance.

B. Causing an accident that seriously injures an innocent person who cannot afford loss wages,
and medical expenses.

C. Trying but failing to prevent foreseeable injury to persons or their property.
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4. Recognized defenses in a common law tort action do not include
A. Self-defense.
B. Defense-of property-

C. Honest mistake of the law.

5. Those who manufacture and sell consumer products are liable for injuries caused by:
A. Manufacturing defects.

B. Misuse of products by well-meaning users.

C. Natural disasters.

6. Under the rules of US common law, a stranger who happens to witness an accidental injury in
progress and who is in a position to help:

A. Has a legal obligation to intervene with assistance.

B. Has a legal duty to not get involved, because meddlers can possibly make things worse for the
victim.

C. Has no duty to rescue and is potentially liable for injuries caused in a botched rescue attempt.

1. 28 d9e Fo SH= O 25U

A HIZLA B gy dEoM 2ot Al 2 siZ2S fe HSAH 2 MHY ZEE NS
g LIL.

B. Ml Hz[et M Hsfz 7|& & AIESS METHH

C. °|=X ol Ritor Q| MM £ J[Ef Rt Wz AsH of7] E o msixtel HH
=5 By

Correct

The correct answer is C. Tort law deters avoidable injury and compensates, with money
damages and equitable remedies, victims of injury caused by intentional wrong doing,
negligence or other wrongful conduct. The correct answer is neither A or B. Tort law, like
common law contract law, is described as “private” law, but tort law is not a system dedicated to
resolving contractual disputes. While some crimes are also torts, tort law does not principally
exist to punish those who commit serious crimes. Tort Law is distinct from criminal Law.

2. Brown v. Kendall (1850)2] SAH QI "MI2= ZH"AtAO| CHet OjAREME = Bl EZA 2[5t

A O07t 25t A5 ot 2 Bis BEds #®S A7t ASLICL
B. 1 mUTJt BRSIH 3|5 & XHHO|QYACE
H
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Correct

The correct answer is B. Brown V. Kendall is an important nineteenth century precedent
subsequently followed by US courts establishing the “Fault Principle”. The court rejected a rule of
“strict” or “no fault” liability, whereby injured plaintiffs are entitled to recover if they show that a
defendant’s volitional conduct is the cause of their injuries. In an old English case, “The Case of
Thorns,” the court had found the defendant liable even though he may have acted reasonably in
seeking to remove thickets from his property that had fallen on his neighbors land. A is incorrect.
Although tortious conduct is often unreasonable, the court did not rule in this case that there is
liability anytime the defendant has acted unreasonably. C is also incorrect. The court did not
hand down the common law “contributory negligence rule” of yesteryear that a person partly at
fault is completely barred from recovery.
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Correct

The correct answer is A . Negligence is generally defined as the failure to exercise the care of a
reasonable person of ordinary prudence under the circumstances. Answer B is incorrect,
because negligence is not defined as causing an unaffordable injury. The wealth of the victim is
rarely relevant to the question of whether a defendant’s conduct is negligent. Philosophically
speaking, however, tort law seeks corrective justice—to restore the victim to the position he or
she was in prior to the accident, through a monetary payment. Answer C is also incorrect. The
law requires that persons seek to avoid foreseeable injuries, but liability dos not hinge on making
attempts and incurring liability if one fails.
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Correct

The correct answer is A. Under the branch of tort law called “products liability” law,
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manufacturers are liable for manufacturing defects, design defects and product labeling and
warning defects. A manufacturing defect is a deviation from the manufacturer’s own standards
that dangerously violates consumers’ expectations of safety. For example, consumers would not
expect a glass bottle filled with drinking soda to explode in their hands; and a rare bottle that did
so would dangerously deviate from its manufacturer’s own production standard. Answer B is not
correct. Product misuse is a defense in many product liability lawsuits. If a plaintiff has placed
himself or herself in danger by using a product in ways not intended or reasonably foreseen , the
manufacturer will not generally be liable. Answer C is not correct. Manufacturers do not assume
burdens of liability for unusual injuries associated with natural disasters, such as hurricanes and
earthquakes. For example, if a tsunami following an earthquake dropped a boat onto someone’s
house, the manufacturer of the boat is not liable to the unfortunate homeowner for tragic
personal injuries or catastrophic property damage.
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Correct

The most correct answer is C. Law changes in response to shifts in moral and cultural values.
The common law is slowly evolving in the direction of not penalizing do-gooders and even
requiring those who can to stop injury and assist the injured. But the common law rule is still that
strangers are not legally obligated to help one another. Some states have enacted “Good
Samaritan” statutes that encourage responsible assistance. Answer B is incorrect because there
no legal obligation to avoid lending a helping hand. One is free to save a child drowning in
shallow water, for example. Answer A is incorrect because the common law generally imposes
no duty to rescue except where rescuers are in what is termed a “special relationship” with the
persons to be rescued. Teachers, therapists, friends, and jailers have been found to be in special
relationships with victims of injury who later sue.




